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(Testimony of Harold Stanley Messersmith.) 

Q. Are airlines in competition with TWA pay- 
ing on the basis of regular rates and charges accord- 
ing to the schedule now in effect? 

Mr. Dyer: I will object to that upon the ground 
that it 1s incompetent, irrelevant and immaterial; 
what some other user of the Airport pays can have 
no bearing on the liability of TWA to the City and 
County. 

The Court: Objection overruled. Proceed. 

A. Yes, other scheduled airlines are paying the 
prevailing and established schedule of rates and 
charges. 

The Court: What are the prevailing rates and 
charges? 

The Witness: For that particular type of air- 
craft? 

The Court: Yes. 

The Witness: On the take-off basis it would 
amount to approximately fifteen to sixteen dollars 
per take-off, which as I said before, would entitle 
them to a landing also. I might add that that in- 
cludes not only the use of the runways, but all of 
the common use facilities and the public address 
[137] announcement concerning the arrivals and de- 
partures of aircraft as well. 

Mr. Thomson: Q. Will vou deseribe in a little 
further detail what those common use facilities 
mean ? 

A. The common use facilities I have reference 
to inelude various lights, which include the center 
lane approach lighting system: the use of the run- 
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ways; the use of the taxiways; the loading aprons 
and the course fingers and the public address 
system. 

Q. By common use facilities, as that phrase des- 
ignates, is meant the common facilities that are 
available to all airlines? 

A. Yes, that is true; they are available to all 
airlines and to others. 

Q. That leads me into a subject concerning air- 
eraft other than those planes which run on sched- 
uled operations. Do you have other types of aircraft 
coming in and out of the Airport? 

A. Yes; we have corporation-owned aircraft, 
privately-owned aircraft, non-scheduled or irregu- 
lar air carrier aircraft, and military. 

Q. Will you define what you mean by that word 
“corporation aircraft’? 

A. Well, the corporation-owned aireraft is an 
aircraft that is normally owned by a corporation 
and operated by them for the various officials of 
the company in carrying out their business. [138] 

Q. Do you find that practice of corporation air- 
craft operating increasing or decreasing ? 

A. There has been a considerable inerease since 
World War IT in the use of corporation type air- 
craft. 

@. Are there aircraft other than those you have 
described? I take it I may be permitted to lead the 
witness a moment. Are there private flyers coming 
in and out of the Airport? 

A. Yes, there are privately-owned aircraft that 
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use the Airport and some of their airplanes run into 
sizes as large as the smaller aircraft operated by 
the aif carriers. 

Q. All of these different types of aireraft, in- 
eluding the corporation-owned aircraft and so forth, 
and the private flyers, amount to what percentage 
of the activity at the Airport? 

Mr. Dyer: Just a moment; I wonder if we could 
have a foundation laid as to whether you mean 
volume or frequency of use? 

Mr. Thomson: I am going to ask the witness to 
put it in percentage of movement. 


A. In percentage of movement, the private air- 
craft, corporation and military movements amount 
to approximately 20 per cent of the total traffic at 
the San Francisco Airport. 

The Court: How much? 

The Witness: Twenty per cent. 


Mr. Thomson: Q. How are these aireraft that 
you have just deseribed handled upon the basis of 
charges? [1389] 

A. They are required and do pay the same 
schedule of charges as is applicable to scheduled 
air carriers in our 1950 schedule of rates and 
charges. There is no differential between a corpor- 
ation-type aircraft landing there and a scheduled 
air carrier; they are on an even basis. 

Q. Well, that is likewise true, is it not, of pri- 
vately-owned aireraft that might be owned by some 
flying enthusiast rather than a corporation ? 
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A. That is correct; it applies to private aircraft 
owners and irregular air carriers as well. 

Q. Now getting to the subject of the use by the 
Army during the period of World War II, what did 
those uses mainly consist of ? 

A. During the early stages of the war the Army 
principally had at the San Francisco Airport P-39 
aircraft. That is an airplane that I would estimate 
weighs in the vicinity of twenty to twenty-five 
thousand pounds. It is a pursuit type of aircraft. 
In 1943 they introduced a number of P-38 aircraft 
that were operated at the Airport. They weighed 
approximately thirty to thirty-two thousand pounds. 

Q. Did transport planes come into the Airport 
with any regularity ? 

A. Yes, in 1944 or thereabouts United Air Lines 
and Pan American operated aircraft for the United 
States Army and the Navy from the San Francisco 
Airport. Those aircraft were of [140] the DC-4 
type and weighed approximately 54,000 pounds. 

@. Did bombers come into the Airport during 
that period of time, of the United States? 

A. There were relatively few bombers operated 
in and out of the San Francisco Airport during 
the war. 

(. And how much did those bombers weigh ? 

A. A few of them may have weighed as high as 
65,000 pounds. 

Q. <A few of them may have weighed as high as 
65,000 pounds. Was there any regular scheduling 
of transport planes or bombers? 
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A. Both United Air Lines and Pan American 
operated a limited number of trans-Pacific flights 
from the San Francisco Airport during the war. 

Q. How many on an average per day, bombers 
or transports, would come into the Airport? 

A. Of the heavy type of aircraft, perhaps two 
or three. 

Q. Per day? A. Yes. 

Q. Is there any distinction in your mind, Mr. 
Messersmith, about strain upon airport facilities 
from intermittent operation or on regular operation 
or schedules? 

A. Yes, there is. Given time, the difference— 
During war conditions you would anticipate that 
your airport would be put to maximum utilization, 
and we actually encouraged the use of the field by 
the Military then. We made them available to them 
without charge. However, they did agree to take 
eare [141] of the damage that was sustained because 
of the use of heavy aireraft that would exceed the 
eapacity of our facilities. 

Now, you asked me whether the intermittent or 
minor use of the field as compared with continuous 
use would have a different effect. Yes, a repetition 
of a strain or load or excess loads on a runway or 
taxi-way would accelerate the deterioration. You 
may be able to accommodate a few movements in 
excess of the loading capacity on a given facility, 
but if you have a repetition of those movements you 
are going to accelerate the deterioration. 

Q. Now, did you observe upon the surface at 
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the Airport any deterioration that was visible to 
the eye? 

Mr. Dyer: I will object to that on the ground it 
is incompetent, irrelevant and immaterial. 

The Court: If he knows, he may answer. Objec- 
tion will be overruled. 

A. Yes, I definitely did. As a matter of fact 

Mr. Thomson: Q. Before you go further, let 
me ask you about what date that was when you first 
observed that condition ? 

A. 1946 and 1947, about that time. 

@. And what did you see? 

A. The loading apron in front of the terminal 
building, which had been constructed to accommo- 
date aircrafts weighing up to 28,000 pounds, de- 
teriorated and broke up. The pavement became dis- 
integrated to such an extent that we had to pur- 
chase [142] on an emergency basis what is called 
heavy bomber landing mats and cover the entire 
area so that TWA and other scheduled air carriers, 
heavy aircraft, could continue to utilize this fa- 
eility. 

Later, extensive reconstruction of the area, or 
complete reconstruction of the area was necessary 
in order to have a safe operation in front of the 
Domestic Terminal Building. 

Q. Bearing in mind the—Oh, pardon me, I with- 
draw that. 

In October 1942, what were the lengths of the 
runways at the Airport? 

A. In October 1942 the prevailing wind or prin- 
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cipal runway at the Airport, which is designated as 
10-28, was 6,000 feet in length and was 150 feet 
wide. The other runway available at the time was 
the north-south runway, designated as 18-36, was 
4,500 feet in length and 150 feet wide. 

A third runway that was soon to become deac- 
tivated was 5,500 feet in length and 150 feet wide. 

The Court: What is the situation at the present 
time in relation to the runways? 

The Witness: At the present time we have four 
runways. The instrument-landing or prevailing 
wind runway is 8,870 feet in length, 200 feet in 
width. The parallel runway to that is 6,500 feet in 
length, 200 feet wide. 

The north-south runways are now designated as 
1-19, and they are 7,750 feet in length and 7,000 
feet in length, [143] respectively. There are two 
of them and they are parallel runways. 

Mr. Thomson: Q. In addition to the enlarge- 
ment on the length and width dimensions of the 
runways, was there anything else done to them 
since 1940? ; 

A. Well, in addition to lengthening them, the 
elevation of the entire Airport had to be increased 
in order to gain sufficient compaction to be able to 
stand the heavy loads of aircrafts that were intro- 
duced into service. That meant that the runways 
had to be not only lengthened, but strengthened 
considerably and in accordance with CAA require- 
ments, had to be widened from 150 feet to 200 feet. 

That necessitated a complete change in the light- 
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ing system throughout the Airport in addition to 
the rest. It entailed a complete construction of a 
new drainage system to take care of the run-off of 
water, that is, what rain water that may fall on the 
runways. It was a very comprehensive business and 
run into approximately $18,000,000. 

Q. In your opinion, what necessitated these al- 
terations and improvements that you have de- 
seribed? 

Mr. Dyer: Just a moment. I object to that upon 
the ground that it is obviously calling for an opin- 
ion and conclusion of the witness. 

Mr. Thomson: I think it is a question on which 
the witness can give his opinion and conclusion. 
He has been [144] at the Airport for years. 

Mr. Dyer: I think that calls for the opinion of 
an expert engineer, 1f Your Honor please, one who 
is professionally qualified. 

The Court: Does that not go to the weight of the 
testimony, if there is any question about it? 

Mr. Dyer: I think it not only goes to the weight, 
Your Honor, but in accordance with our previous 
objection, it is also not pertinent to the issues here. 

In addition, it would seem to me this pie 
must necessarily be irrelevant. 

The Court: Well, I want to say to vou that you 
would be amazed how little I know about this Air- 
port down here, and I wish to be informed, and on 
every detail of it, without doing violence to your 
legal objections. I will allow the testimony. The ob- 
jection will be overruled. 
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Mr. Thomson: Q. Have you the question in 
mind, Mr. Messersmith ? 

A. No, I would appreciate having the question 
repeated. 

The Court: Pardon me, didn’t you say you were 
17 years down there? 

The Witness: I have been with the Airport since 
1927. 

The Court: That is how many years? 

The Witness: 26. A little in excess of 26 years. 

The Court: All right, proceed. [145] 

(Thereupon the Reporter read: ‘Question: In 
your opinion what necessitated these alterations and 
improvements that you have desenbed?’’) 

A. Well, in order for the scheduled air carriers 
who were operating from the airport and who had 
planned to operate larger aircraft, it was necessary 
that these—it was necessary to accomplish these im- 
provements if they were to continue their opera- 
tions at the San Francisco Airport in safety. 

Mr. Thomson: Q. Mr. Messersmith, holding in 
mind the facilities with which you are familiar that 
were at the Airport in October of 1942, would it 
in your opinion have been possible for TWA to 
operate the planes now being operated by them with 
safety at the present day? A. No. 

Mr. Dyer: Your Honor, may it be deemed that 
IT am objecting to all these questions? 

The Court: The record so shows. Objection over- 
ruled. 

A. No, it would not be. 
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Mr. Thomson: Q. Do you know a gentleman by 
the name of Mr. Jens? 

A. No, I do not personally know Mr. Jens, but 
L have received various correspondence—or I should 
say the manager of the Airport department has re- 
ceived various correspondence from Mr. Jens. 

I understand he is the secretary for Trans 
World Airlines, [146] and he has executed some of 
the agreements, or at least signed some of the agree- 
ments between TWA and the City. 

Q. When those communications directed to the 
manager of the Airport came in, would they come 
to your attention? A. Yes, they did. 

Mr. Thomson: JI think, gentlemen, you will stip- 
ulate that Mr. Jens is what he assumes to be, a sec- 
retary of Trans World? 

Mr. Thompson: He was. He is not now. 

Mr. Thomson: He was in May—May 17th, 1946, 
secretary ? 

Mr. Dyer: We will not stipulate he wrote that 
letter in his capacity as an employee of TWA. To 
our knowledge he wrote that letter in his capacity 
as a member of a committee that was formed at 
the request of the Airport people. 

The Court: The letter will have to speak for 
itself if there is any question about it. 

Mr. Thomson: Q. I will show you this letter 
under date of May 17, 1946, signed by A. N. Jens, 
Jr., who signed as secretary, and these gentlemen 
have been good enough to stipulate he was secre- 
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tary of Trans Continental and Western Air at that 
time. Do you recall receiving that letter? 

, Mes) 1 do. 

@. May I have it back, Mr. Messersmith ? 

a Stirely. 

Mr. Thomson: I will offer this letter as ou~ next 
exhibit [147] in order. 

Mr. Dyer: We object to it on the ground it is 
incompetent, irrelevant and immaterial. 

The Court: Objection will be overruled. 

Mr. Dyer: No foundation has been laid. 

The Court: It may be admitted and marked. 

The Clerk: Defendants’ Exhibit E admitted and 
filed in evidence. 

(Thereupon letter identified above was re- 
ceived into evidence and marked Defendants’ 
Exhibit E.) 

Mr. Thomson: Q. That letter, in substance, Mr. 
Messersmith, makes a recommendation—imay I see 
tia ver, Clerk, and J will give it feht back 4o 
you?—That letter, Mr. Messersmith, in substance 
requests that a certain 

The Court: (interposing) It is dated when? 

Mr. Thomson: May 17, 1946, Your Honor. 
Slightly less than four years after the execution of 
the lease. 

Mr. Thomson: Q. This letter in substance makes 
recommendation of a certain space between runways 
of 1500 fect from center line to center line. What 
was done, if anything, with respect to the request 
contained in this letter? 
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A. <A conference—— 

Mr. Dyer: Just a moment. Mr. Thomson, I 
wonder if we could go into that a moment? I don’t 
recall at this point whether any request was made 
in the letter. [148] 

Mr. Thomson: You will find it there in so many 
words, Mr. Dyer. 

Mr. Dyer: Perhaps I will. I would lke to see it. 

Mr. Thomson: It is about the middle of the 
letter. 

The Court: We will take a recess and you will 
have an opportunity to examine it if you wish. 


(Short recess.) 


Mr. Thomson: Is there a pending question, Mr. 
Reporter? I rather think there is. 

The Reporter: The document was offered in evi- 
dence. 

Mr. Thomson: Was that received in evidence? 
Yes, thank you. 

Mr. Thomson: @. What was done, if anything, 
in response to the request contained in this letter 
about the distance between those runways ? 

A. A conference was held between TWA repre- 
sentatives and representatives of the Airport in the 
manager’s office so that the recommendations of 
TWA could be fully discussed and a decision 
reached. The manager of the Airport Department, 
Mr. Doolin, advised TWA that we could not afford 
to build runways with a 1500-foot separation he- 
tween the center line, that the cost would be pro- 
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hibitive. That was the general outcome of the con- 
ference. 

Mr. Thomson: You may take the witness. Oh, 
pardon me, there is one thing more I overlooked. 

Mr. Thomson: Q. In testifying as to the impo- 
sition of costs and charges pursuant to the sehedule 
to make it safe for this type of aircraft, were there 
any types of aircraft that were exempt from pay- 
ment of the rates and charges? 

ee Bespmilitary aircraft. 

Q. You made no charge for military aircraft? 

A. That is correct. There was no charge for 
military aircraft. 

The Court: Is that true now? 

The Witness: Yes, that is correct, at the present 
time. 

Mr. Thomson: Q. With the exeeption of mili- 
tary aircraft, I understand you too have testified 
that all the other types of aircraft which you have 
mentioned, the private flyers, the corporation type 
of plane, and those others you have mentioned, they 
are all charged at the regular rates? 

A. They are all paying the same rate for the 
same weight of aircraft. 

Mr. Thomson: You may take the witness. 

Mr. Dyer: Is Your Honor disposed to hear mo- 
tions to strike in reference to the testimony of this 
witness at this time or at the conclusion of the 
case? 

The Court: At the conclusion of the case. 

Mr. Dyer: Thank you, sir. And I take it we are 
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cross examining Mr. Messersmith, of course, with- 

out prejudice to any subsequent motion to strike? 
The Court: That is right. [150] 


Cross Examination 

Mr. Dyer: Q. Mr. Messersmith, as I listened to 
your recitation of your duties at the Airport I 
understood that you are the business administrator 
of the Airport, is that correct? 

A. I act as principal assistant to the manager 
of the Airport Department in the business admin- 
istration of the Airport. 

Q. And you have to do with the collection of 
funds from various businesses at the Airport, do 
you not? 

A. Yes, that is one of my functions. 

@. And that includes collection of funds not 
only from airlines but other businesses that utilize 
space and facilities at the Airport, is that not so? 

A. Yes, that activity is under my jurisdiction, if 
I do not perform it personally. 

Q. During the course of the improvement at 
the airport, from time to time have you planned 
the development of the Airport? 

A. I have collaborated with Mr. Turner, the 
Manager of Utilities, and the Manager of the Air- 
port and others in the Utilities Engineering Bureau 
in preparation of preliminary plans for the devel- 
opment of the Airport. 

Q. You have been cognizant of the plans made 
and have taken some part therein, is that so, sir? 
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&. es: 

Q. During the course of your tenure at the San 
Francisco [151] Airport have you had an oppor- 
tunity to receive any professional training in cost 
engineering ? 

A. No, I have no professional training in cost 
engineering. That training that I have is hased on 
practical experience. 

Q. You are not a registered, professional engi- 


neer, is that so, sir? A. Iam not. 
Q. And you are not a certified public account- 
ant ? A. J am not. 


Q. The Airport, of course, is operated by the 
Publie Utilities Commission, is it not? 

A. Yes, it is. 

Q. And the Airport is a rather large business, 
isn’t that so, sir? 

A. The Airport is a large business. 

Q. In addition to those airlines, the airline busi- 
ness that is conducted there, there are many other 
businesses, is that not so, sir? 

A. Yes, there are many other businesses. 

Q. How many airlines are presently operating 
at the Airport? We received information from va- 
rious other witnesses that you are at the spot, Mr. 
Messersmith, at the Airport at the present time, 
and I would like to have that information. 

A. There are 12 scheduled air carriers regularly 
operating from the San Francisco Airport at the 
present time. [152] 

Q. Would you be good enough to give us your 
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information concerning the number of passengers 
that utilized the Airport last year, passed through 
—approximately ? 

A. Approximately two million five hundred 
thousand. 

Q. And is it a fact that about every passenger 
that comes to the Airport brings with him about 
one or more other persons? 

A. That figure you just quoted is the national 
standard. However, when we submitted data to the 
CAA on that—that is where you acquired your 
figure, I believe—we found the number of visitors 
at our Airport were far lower than that number. 

Q. Well, what were the total number of people, 
according to your knowledge, that used the Airport 
last year—passengers and non-passengers ? 

A. Are you asking me to guess a number? 

Q. I want your best knowledge. I don’t want an 
exact figure. I want an approximate figure. 

A. Well, excluding the employees that come to 
the Airport, which consists of between eight and 
nine thousand people, there were probably close to 
three and one-quarter million people visited the 
Airport, including passengers coming in and out of 
the Airport and sightseers. 

@. And they were all members of the public 
that patronized the various businesses there, were 
they not? 

A. Yes, they were members of the public that 
patronized businesses there, but they didn’t neces- 
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sarily all use the [153] common use facilities of the 
Airport for which we effect charges. 

Q. But they were all members of the public 
that used the roads in front of the air terminal and 
space available to the general public, is that not so? 

A. Yes, on the same basis of charges that apply 
to the airline patrons. That is, if they used the 
parking lot they paid the same fee for parking 
privileges as an airline customer. Yes, that is cor- 
rect 

Q. Now, does the airline have any definite serv- 
ice area subject to the Public Utilities—I beg your 
pardon. 

Does the Airport have any definite service area 
subject to the Public Utilities? Do vou understand 
what I mean by that, sir? 

A. J would prefer that vou elaborate on it. 

Q. You understand that recognized utilities, old 
line utilities such as the telephone company and 
gas company, have a certain area in which they 
alone have the exclusive right to serve? You under- 
stand that, do vou not, sir? 

A. Do you mean within the property that they 
own? You referred to the telephone company. You 
mean they have exclusive rights within that build- 
ing? 

Q. They have exclusive rights within the gen- 
eral area to serve the public within that area, isn't 
that so? 

The Court: Are we going outside the Airport 
itself ? 
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Mr. Dyer: Yes, sir. [154] 

Mr. Dyer: Q. What I am trying to get at is 
this: Whether or not the Airport has no definite 
service area within which it alone is entitled to 
serve. Isn’t it a fact that any other community 
having the permission of San Mateo County could 
locate an airport in San Mateo County? 

A. Yes, I presume that they could. 

Q.. Yes. Now, in studying the charges which you 
thought should be included in the schedule of rates 
and charges, did you ever determine how the sched- 
we—how charges were allocated or embodied in— 
imposed at the Lockheed Airport in Los Angeles? 

A. Yes. 

Q. That is a private airport, is it not? 

A. Yes. 

Q. That is not a public utility, is it, sir? 

Mr. Thomson: Well, that would be calling for 
a conclusion of the witness, Your Honor. 

The Court: If he knows I will allow it. It goes 
to the weight of the testimony. If he knows. 

A. I do not know. 

The Court: All right. 

Mr. Dyer: Q. It isn’t a municipal airport, is 
it, sir? A. It is not a municipal airport. 

Q. Have you any knowledge of under what 
agreements with airlines or other arrangements 
charges are made to airlines [155] at that airport? 

Mr. Thomson: Mr. Dyer, what airport are you 
talking about? 
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Mr. Dyer: I am referring to Lockheed at Los 
Angeles. 

Mr. Thomson: Lockheed at Los Angeles? Thank 
you. 

The Court: How many airports do they have 
down there? 

Mr. Dyer: Two. Lockheed and International. 

The Court: Both of them are private? 

Mr. Dyer: Lockheed is. 

The Court: What about the other? 

Mr. Dyer: The other, I understand, is under the 
jurisdiction of the City of Los Angeles. 

The Court: All right, proceed. 

Mr. Dyer: May I have the question pending, sir? 

(Question read by the Reporter.) 

A. Well, I am somewhat familiar with the situ- 
ation down there. I have talked with Mr. Wulfe- 
heuhler and Mr. Katenhauser, who are the manager 
and the assistant manager, respectively, of the 
Lockheed Air Terminal. 

They have told me that the Airport was devel- 
oped by the Lockheed Aircraft Corporation to a 
ereat extent 

Mr. Dyer: Q. Mr. Messersmith, just a minute. 
What I want to know is, under what arrangements 
eharges are made. 

A. Iam explaining that. —was developed by the 
Government through certain connections with the 
Lockheed Air Terminal [156] during the war time 
when it was necessary for the production of Loeck- 
heed Constellations Aircraft to have a place to take 
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and test and prove these aircraft. Consequently, 
they are not confronted with the same problems that 
we are. 

Mr. Dyer: Q. Just a moment. 

Mr. Thomson: Just a moment. Let him finish. 

Mr. Dyer: If it please the Court, I move to 
strike all this answer thus far on the ground it 
isn’t responsive. All I want to know is, under what 
arrangements with airlines are charges made to air- 
lines for use of space and facilities at that airport, 
if he can. 

The Court: J take it he is coming to that. 

A. You have to have some historical back- 
ground to be able to determine these facts. 

Mr. Dyer: Your Honor, I submit this question 
asked for an answer of ultimate fact and not for 
a great deal of explanation and peroation. 

The Court: Do you know the fact? 

The Witness: The charges are competitive be- 
cause the airport a few years ago moved from Bur- 
bank to the Los Angeles International Airport, 
and those people I mentioned before, Mr. Katen- 
hauser stated that in order to attract the airline 
business back they offered inducement charges to 
the air carriers. It was an inducement proposition, 
so that they were not confronted with the problem 
of maintaining the landing [157] field facilities; 
that under their arrangement the costs were assumed 
to a great extent by the Lockheed Aircraft Cor- 
poration. 

Mr. Dyer: I move to strike all that answer as 
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not responsive. I simply want to know whether the 
charges are made under contract or lease or under 
some other arrangement. 

The Court: I will allow the record to stand. 
Proceed. 

Mr. Dyer: Q. Now, will you tell me, at that 
airport under what type of agreement are charges 
made to airlines, under contract, lease, or some 
other type of arrangement? 

A. I do not know that. 

Q. You never discussed that matter with these 
people? 

A. As I mentioned before, they were induce- 
ment rates in order to acquire service at that air- 
port after the airline had moved to the Los Angeles 
International Airport. 

Q. In the course of these rather lengthy dis- 
cussions with these people you have mentioned at 
Lockheed you never touched upon the type of ar- 
rangement that is used with the airlines, is that 
what you testify? 

Mr. Thomson: He didn’t say they were lengthy 
discussions. 

Mr. Dyer: Q. All right, in the course of these 
discussions ? 

A. I do not reeall that. I may have, but I do 
not reeall. 

Q. Now, isn’t it a fact that at the Los Angeles 
International Airport, which is a municipal opera- 
tion, charges are made to airlines for the use of 
space and facilities under contract [158] or a lease? 
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A. Not with their scheduled air carriers. Some 
of the preferred air companies are on it because 
they have preferential charges, lease agreements, 
and others have not. 

Q. It is a fact that some of the operating com- 
panies at Los Angeles International Airport at the 
present time do have these lease agreements, is 
that so, sir? 

A. I don’t know it to be a fact. I have not re- 
viewed their records. 

@. You referred to various leases at the San 
Francisco Airport. You also testified, if I am cor- 
rect, sir, that TWA pays—that no other airline 
pays under a lease. 

Isn’t it a fact that United Air Lines pays for 
the use of space and facilities at the present time 
under lease with the Public Utilities Commission ? 

A. I did not testify to the statement you just 
made, that no other airline operated under a lease. 
I stated that no other air carrier pays the schedule 
of rates and charges that is now in existence at the 
San Francisco Airport. 

Q. Does United? 

A. United does not, but they pay a higher 
rate 

Q. Just a moment. 

A. than does TWA. 

@. Your testimony then, that no other airline 
—that all other airlines pay under a schedule of 
rates and charges is [159] not completely correct, 
is that true? 
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A. I did not testify 
Mr. Thomson: I object to that. Just a moment, 

Mr. Messersmith. I object to that as an improper 

repetition of the evidence. He did not testify there 

were no other leases at the Airport. He testified 


various other airlines paid the regular rate accord- 
ing to the schedule of rates and charges. 

Mr. Dyer: All right, I will put this question 
again: 

Q. Is United among your designation of all 
other airlines who were paying under the schedule 
of rates and charges? 

A. I did not—You are telling me that T said all 
other airlines. I said other air carriers 

Q. Cnterposing) Some other air carriers? 

A. ——pay under the basis of the present sched- 
ule of rates and charges. United Air Lines has a 
lease agreement with the City and they do not pay 
on the basis of the existing schedule of rates and 
charges. 

Q. They pay under a lease agreement with the 
City, do they not, sir? 

A. They are paying under a lease agreement 
with the City. 

Q. dsn’t it a fact that they are the largest op- 
erator at the San Francisco Airport of all your 
scheduled airlines? 

Peeves; it iss fact. 

Q. And they have more planes taking off and 
landing than any other airline at that Airport? 

A. Yes. [160] 
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Q. What is the term of that lease? 

A. The term of the lease? Forty years. 

Q. You also have a lease agreement with Pan 
American for the utilization of the space, do you 
not, sir? oY ees: 

Q. And that is the second largest operator of 
the San Francisco Airport, is 1t not? 

A. By second largest operator, in what classi- 
fication do you mean? 

Q. Well, how about volume of traffic? 

A. No, they are not. 

Q. Are they third? 

A. I would have to refer to my figures to tell 
you just where they are in volume of traffic, but 
they are one of the major air carriers at the San 
Francisco International Airport. 

Q. Are they presently operating under the terms 
of that lease? 

A. Yes, they are; but they are paying the pre- 
vailing rate in the charge schedule for all activities 
insofar as common use facilities are concerned. 

Q. What is the term of that lease, sir? 

A. Itis for a period of 20 years. 

@. Isn’t it a fact that leases were made to the 
airline for the use of landing facilities before the 
TWA lease was executed in 1942 at the San Fran- 
cisco Airport? 

A. Jf my memory serves me correctly, there was 
one prior [161] lease with a scheduled air earrier. 

Q. Isn’t it a fact leases were made with sched- 
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uled air carriers after the lease with TWA was 
executed in 1942? 

A. There was one lease made subsequent to the 
TWA lease in 1942. 

Q. Isn’t it a fact that at the present time you 
are negotiating with airlines for the leasing of space 
at the San Francisco Airport? 

A. That is true. We are conducting preliminary 
negotiations. 

@. And do those negotiations contemplate the 
establishment of airline maintenance bases at the 
San Francisco Airport? 

A. Well, I would say they contemplate either 
operational or maintenance bases at the San Fran- 
eisco Airport. 

Q. And those bases, I take it, would have faeili- 
ties for maintenance and repair of airlines, would 
they not? A. Yes, they would. 

Q. And it is contemplated that those airlines 
will hold that space and operate those facilities 
under lease with the City, isn’t that so, sir? 

A. Yes, that is correct. However, they are not 
incorporated—they will not have incorporated 
therein any provisions that will freeze the charges 
for common use facilities. 

Q. Yes. Now, Mr. Messersmith, does the Rail- 
way Express Agency operate in their express op- 
eration at the Airport? 

A. Yes, they do. [162] 

Q. And that is a carrier such as the airlines, 
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isn’t it? It is a carrier of express instead of pas- 
sengers, isn’t that so? 

A. Thatas corrects 

Q. And they serve the general public just as 
the airlines do, isn’t that right, sir? 

A. Yes. However, they do not use the common 
facilities of the airport. 

Q. We will get to that. Do they use space at 
the San Francisco Airport? 

A. Yes, they use space that is rented from the 
City on a space rental permit and they are the 
tenants of the particular air line. 

@. So they utilize space, this carrier, at the San 
Francisco Airport under a rental basis at the pres- 
ent time, is that correct? 

A. Space that is for their exclusive use, yes. 

Q. And I take it they also utilize facilities neces- 
sary for the handling of their express, isn’t that so? 

A. What kind of space do you refer to? 

@. Well, just general space for use of express, 
and in addition to that utilize handling equipment, 
and so forth, in handling their express, do they not? 

A. On the rented areas, yes. 

@. And the schedule of rates and charges doesn’t 
even purport [163] to apply to that operation, does 
it, sir? A. Yes, it does. [163-A ] 

Mr. Dyer: Q. Can you point to any place in 
the rates and charges which applies to the utiliza- 
tion of facilities for the handling of express by the 
Express Company ? 

A. Yes, the rental of buildings or structures, I 
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ean’t recall the part number but it is in our rate 
and charge sehedule. 

Q. At the present time it doesn’t apply to that, 
does it? Aren’t they renting under a renting agree- 
ment that you have described to us? 

A. It applies because they are renting space 
under a rental permit that in this instance he een 
eranted to United Airlines and allows United to 
act as custodian of a particular building, paved 
area and unpaved area, and further stipulates that 
they may sublet that space to other air carriers 
and to the air express and air mail—that is the Air 
Express Company and the U. 8S. Post Office for 
air mail purposes. All of the various carriers and 
the Post Office Department and the Air Express 
Company conduct certain operations in this area 
that is for their exclusive use; that is, the exclusive 
use of the custodian and those that he authorizes 
to use such space. 

Q. That is on a lease rental basis? 

A. That is on a space rental] basis, what may be 
termed a 30 day revocable permit. 

Q. Now, Mr. Messersmith, do Airport limousine 
companies utilize the common roadways and side- 
walk ways at the Airport? 

A. Yes, they use the private roadways at the 
Airport. [164] 

That is Airport property, is it not? 
Mhatis correet; 

Just as the ramps and runways are? 
Yes, 
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Q. Are there any charges made to the limousine 
companies for the use of those facilities ? 

A. Yes; a very appreciable amount of the Air- 
port’s revenue is derived from the operations of 
Airport limousines or bus service to and from the 
Airport. 

Q. Do you have a contract with the limousine 
companies ? 

A. We do have a contract with a specific limou- 
sine company. 

@. What is the term of that contract? 

Mr. Thomson: Well, Mr. Dyer, I will show that 
contract to you rather than asking for the recollec- 
tion of this witness as to the term. 

Mr. Dyer: I am willing to accept the recollec- 
tion of this witness subject to any confirmation you 
may wish to make. 

Mr. Thomson: The question is objectionable. I 
thought I might cooperate if you are interested in 
this question. Wouldn’t you be satisfied with the 
document ? 

Mr. Dyer: Your Honor, I think we are going to 
save time if I simply elicit from this witness the 
approximate length of the term. That is what I am 
trying to do. 

The Court: What is the length of the term, if 
you know? 

A. The original period was I believe for two. 
years. [165] 

Mr. Dyer: Q. Are there also U-Drive Compa- 
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nies that operate at the San Francisco Airport and 
utilize the common roadways? 

A. ‘There are two U-Drive Companies that have 
agreements with the Airport, and they pay a stipu- 
lated amount per year, or a percentage of their 
gross profits, whichever amounts to the greater, 
for the privilege of conducting business at the San 
Francisco Airport. 

Q. Is that privilege obtained from the Airport 
authority by way of contract? 

A. Itis obtained from the Public Utilities Com- 
mission. 

@. By way of contract? 

A. By way of contract. 

@. And what is the term of that contract, to the 
best of your recollection ? 

A. Three years. 

@. And you also lease facilities or make facili- 
ties available to the Telegraph Company at the Air- 
port, do you not, sir? A. Yes, we do. 

Q. And are those facilities made available under 
agreement or contract? 

A. The agreement provides that they pay us 40 
per cent of the gross receipts that we collect: that 
is, our employees. We actually operate the ageney 
for the Western Union Telegraph Company. [166] 

I may say that all of these various activities that 
you are mentioning go toward making it possible 
for us to lower the cost of operating the Airport 
for the taxpayer, however not sufficiently to offset 
the deficit. 
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Mr. Dyer: If the Court please, I will move to 
strike that volunteered statement as not responsive. 

The Court: It may go out. 

Mr. Dyer: Q. Has the Telephone Company also 
utilized a certain small amount of space for the 
use of its telephone pay stations? 

A. Yes, for the exclusive use of their patrons. 

Q. Their patrons are any members of the public 
that come into the Airport, isn’t that so? 

A. That is correct; they pay us—— 

@. Pardon me; had you finished ? 

A. They pay us 15 per cent of the gross receipts 
from all amounts taken in. 

Q. ‘hose public pay stations are public space 
and common facilities available to any member of 
the public that wishes to use them; isn’t that cor- 
rect? 

A. For the exclusive use of their patrons. 

Q. How is that space made available to the 
Telephone Company; on a contract or lease? 

A. JI do not have a copy of the document. I do 
not think there is one in possession of the Airport 
Department. As I [167] understand that, it is a 
comprehensive agreement that covers all city owned 
buildings. It is credited to the Airport revenue. 

Q. ‘To the best of your knowledge it is an agree- 
ment that makes available to the Telephone Com- 
pany these facilities and this space which is avail- 
able to the members of the Public, is that correct? 

A. To the best of my knowledge, yes. 

Q. You mentioned a parking lot. That parking 
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lot obviously is for the storage of any car that 
comes there, isn’t that so? 

A. That’s right; it is for the exclusive use of 
the parking lot concessionaire, and he is given the 
authority to park cars at a stipulated rate there. 
He pays the City, first of all, an amount for the 
use of the property involved; and, secondly, it was 
on a competitive bid basis, and he bid 6714 per 
cent of his gross receipts, and he pays for all elee- 
trie energy consumed on the premises. 

Q. That space for the storage of cars, of public 
ears for any member of the public, is made avail- 
able to the operator by way of contract or agree- 
ment or lease, isn’t that so? 

A. Yes, he has the exclusive use of the property 
and it is an exclusive agreement. 

Q. How many businesses in all operate at the 
Airport, Mr. Messersmith, approximately ? 

A. There are several more; I don’t know the 
number exactly; [168] I would merely be guessing. 
I would like to examine our accounts receivable 
and other records before I would say how many. 

Q. Can you give us your best estimate ? 

The Court: Approximately. 

A. Approximately 12. 

Mr. Dyer: Q. They all serve the general public, 
do they not? 

A. Yes, they are all—in all instances provide 
space for the concessionaire or lessee, who in turn 
serves the public. 

Q. And they are able to serve that public under 
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agreements of contract or lease with the City, isn’t 
that so? 

A. Under contract, not necessarily under lease. 

@. Under agreement of one type or another. 

Now, Mr. Messersmith, I notice that you testified 
that military planes pay no fee for landing and 
taking off at the Airport; is that correct? 

A. That is correct. 

Q. And do planes operated by the City in its 
business capacity pay any fee? 

A. We haven’t had any operated by the City, so 
that has not occurred. However, I believe there is 
an exemption. 

@. There is an exemption for City planes? 

A. City owned, if they are operated by the Pub- 
lic Utilities Commission. [169] 

Q. How about planes operated by the C.A.A? 

A. I believe the C.A.A. is excluded from charges. 

@. Your schedule of rates and charges has a 
provision for the use of an entire building, does it 
not? A. That is correct. 

Q. And that rate schedule right in the rate 
schedule speaks of a lease, does it not? 

A. I would have to refer to the rate schedule 
to see what the exact wording is. I don’t recollect 
that. 

Mr. Thomson: Mr. Dyer, it might be helpful if 
I gave you this announcement: That my conten- 
tions in this case are confined to the common use 
facilities. 

Mr. Dyer: Your Honor, of course that isn’t the 


City and County of San Francisco, ct al. 391 


(Testimony of [Harold Stanley Messersmith.) 

issue raised by the pleadings. They question all the 
charges applicable to TWA under the lease; and in 
addition, of course, it is our contention that in the 
very schedule or rates and charges they purport to 
impose rates and charges for the use of obvious 
rental space, such as the use of an entire building 
under agreement. 

Mr. Dyer: Q. Mr. Messersmith, I show you 
Part 4 of the 1951 schedule of rates and charges. 

The Court: Page? 

Mr. Dyer: Page 4. That is entitled “Rental of 
An Entire Building or Structure,’’ is it not? 

A. That is correct. [170] 

The Court: Pardon me; I’m trying to follow you. 

The Witness: Part 4. 

Mr. Dyer: Part 4, page 4, Your Honor. 

Mr. Dyer: Q. That is entitled “Rental of an 
Entire Building,” is it not, Mr. Messersmith? 

A. Yes, it is. 

Q. And there is a provision in Section 1 for sub- 
letting, is there not? 

A, That is right, providing any arrangement for 
sub-letting have the prior approval of the Com- 
mission. 

Q. Do you consider the rental of an entire 
building and a provision for sub-letting thereof a 
Public Utility rate—the proper subject for a Public 
Utility rate? 

Mr. Thomson: I object to that upon the ground 
that it calls for the conclusion and opinion of the 
witness on a matter of law, Your Honor. 
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Mr. Dyer: Your Honor, the claim in this case 
is that all these matters in the schedule of rates 
and charges are Public Utility rates. This man is 
the man who has worked on the schedule of rates 
and charges for the City. Now we would like to 
inquire as to the factors which motivated him or 
the City to determine that all of these various 
things in the schedule of rates and charges are 
Public Utility rates. 

The Court: If he knows, he may answer. 

The Witness: I do not know. [171] 

Mr. Dyer: Q@. You worked on the schedule of 
rates and charges, didn’t you, Mr. Messersmith? 

A. The schedule or rates and charges was pred- 
icated on cost factors. The legality, as to whether 
or not they are a Public Utility rate, was not for 
me to determine. 

Q. Were you advised by any representative of 
the City when you worked on this schedule of the 
renta] of an entire building and a provision for 
subletting that it was a proper subject to be in- 
eluded in a rate schedule? 

A. I prepared the preliminary drafts of the 
particular schedule of rates that you are refer- 
Time to. 

@. I do not believe that answer is responsive. 
Did you receive the advice I have adverted to from 
anv member of the City, any representative of the 
City ? 

A. Yes, I was advised by the manager of Utili- 
ties to work on the preparation of a rate and charge 
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schedule applicable to all of the facilities at the 
San Francisco International Airport. 

Q. I notice that his part of the rate schedule 
applies to the rental of an entire building or struc- 
ture or rental of a partial building or structure. 
Are there any other buildings on the Airport which 
are made available to business operators at the 
Airport on a Jease basis and not under the schedule 
of rates and charges? 

A. There are, yes, to United Airlines and Pan 
American. [172] 

@. What is the factor that determines that in 
one instance rental of an entire building should be 
under a rate schedule and in another instance it 
should not? What is the distinguishing factor? 

A. In recent years, or since the adoption of 
the 1946 and 1950 schedules of rates and charges, 
there has been no distinction. 

Q. The United lease was entered into after the 
adoption of the 1946 schedule, was it not, Mr. Mes- 
sersmith ? 

A. Yes, in 1947. However, there were no build- 
ings that the City had constructed entirely with 
their own funds involved in that lease. 

Q. But that lease not under the schedule of 
rates and charges was entered into with United 
after a schedule of rates and charges was in exist- 
ence, 1s that not so? 

A. That is correet; and at that time the basic 
lease was changed to increase the acreage charge 
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that United paid so that it would be consistent with 
the schedule or rates and charges. 

Q. But that lease was for a definite term, was 


it not? A. Yes, it was. 
Q. For a term of years? A. Yes, it was. 
Q. How many years? A. 40 years. 


Q. I show you Part 4 of the schedule or rates 
and charges, [173] page 6, Section 3. Will you read 
that Section please? 

A. (Reading) “Rental as defined shall mean 
general acreage acquired under agreement with the 
Public Utilities Commission.” 

That refers to rental of Airport property unim- 
proved. 

Q. Well, now, properly, Mr. Messersmith, is 
that rental of property or is that a provision for 
the rental of property under agreement or lease, or 
is it the provision of a Public Utility service sub- 
ject to a rate? 

Mr. Thomson: If Your Honor please, J think 
that is purely a legal question that this witness 
should not be called upon to answer. 

Mr. Dyer: This man is the chief man who 
worked on the schedule of rates and charges. I 
thank J am entitled to inquire into the extent of his 
knowledge. 

The Court: Read the question, Mr. Reporter. 

(The reporter read the question.) 
The Court: You may answer, if you know. 
A. I do not know. 
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Mr. Dyer: Q. Did you write this Part 6 of the 
schedule of rates and charges? <A. Yes, I wrote it. 

Q. And did you make any determination or give 
any thought to the question at the time of whether 
or not rental under agreement for a definite term 
was a Public Utility service? [174] 

Mr. Thomson: If your Honor please, that is a 
repetition of the same objectionable question. It 
calls for a legal opinion of this witness. 

Mr. Dyer: He said he didn’t know to the last 
question. T am asking him now if he gave any con- 
sideration to it. 

Mr. Thomson: Well he says he doesn’t know. 

The Court: Can you answer the question ? 

The Witness: Would you repeat the question, 
please? 

Mr. Dyer: May we have it read, please? 

(The reporter read the question.) 

A. No. 

Mr. Dyer: Q. Now will you look at Part 7, page 
7 of the 1951 schedule, Mr. Messersmith. What does 
that refer to? 

A. Rental of Airport property, paved areas. 

Q. Isn’t it a fact that those paved areas are 
made available to airlines under agreement ? 

A. This and the other two parts that I have just 
referred to is property that is not considered com- 
mon use property at the Airport but that which 
could be made available for the exclusive use of a 
tenant. Would you repeat your question if I didn't 
answer it? [175] 
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Q. Paved areas are made available under agree- 
ment, are they not, in accordance with the sched- 
ule of rates and charges? 

A. Yes, they are. 

Q. For a definite 

A. However, not for a definite period of time. 
It is merely on an operator’s rental permit that is 
subject to cancellation by the Pubhe Utilities Com- 
mission. 

Q. Will you, then, read the first sentence of Sec- 
tion 2? 

A. (Reading): ‘Rental rate for general acre- 
age shall be $600 per year for the following: First, 
for the ground——_” 

Q. Yes. If you wanted to rent—— 

The Court: Let him read it all. 

A. (Reading): ‘‘Certain $600 a year minimum 
charge and/or an acreage charge shall be applica- 
ble on a consolidation basis to all charges set forth 
ny Parioeand Part’ 7.” 

Mr. Dver: Q. That refers to a unit charge of 
$600 a vear, does it not, sir? 

A. Yes. A minimum unit charge. 

Q. But it is for the year. A. Yes. 

Q. I notice that Section 3 of this Part 7 reads: 
‘‘Rental so defined shall mean general acreage ac- 
quired under agreement with the Publie Utilities 
[176] Commission”. By ‘‘agreement” do you mean 
leasing there, sir? 

A. Not necessarily. It can mean a space rental 
permit or a lease that has been granted as a result 
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of competitive bidding as required by the City 
Charter. 

@. Now, I notice that Part 9, page 9, of the 
schedule of rates and charges, refers to rental rates 
for domestic and international passenger air termi- 
nal office building space, does it not? 

A. Yes, it does. 

Q. Now, that schedule, then, refers to the leas- 
ing of office space, isn’t that so? 

A. That is correct. 

Q. Is office space made available to various non- 
aviation business operators at the Airport? 

A. Yes. The Telephone Company is one. TWA, 
also, in the International Ternunal Building oceu- 
pies space under those provisions. 

Q. I notice that Section 2 provides that the ten- 
ants—that word is used—must maintain the physi- 
eal improvements in good condition. 

Mr. Messersmith, isn’t it a fact that Publhie Util- 
ities in providing service have an obligation to main- 
tain total facilities, to provide the maintenance? 

Mr. Thomson: If your Honor please, I object 
to that as [177] calling for a conclusion of law upon 
the part of the witness. 

Mr. Dyer: Again, this witness is 

Mr. Thomson: Ostensibly a bare question of law, 
nothing else. 

Myr. Dyer: JT am asking if this man knows. 

The Court: If you know. 

A. They are required to maintain the premises 
to varving degrees. There is a differential in the 
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rates whether you occupy an entire or a partial 
structure, and there the responsibilities of the ten- 
ant varies. He has a lower rate where the respon- 
sibilities are lower. 

Q. Now, Mr. Messersmith, I am not sure that 
that is responsive. Do you know whether or not rec- 
ognized utilities such as the Telephone Company 
provide all maintenance in the provisions of their 
service as an obligation of the company? 

A. Not in dealing with the City and County of 
San Francisco. The Western Union and the Tele- 
phone Company require us to do certain mainte- 
nance of their facilities for which we are paid a per- 
centage of gross receipts, along with the payment 
for the privilege of conducting business there. 

Q. I take it that that answer is not predicated 
upon an examination of the files of pubhe tariffs 
of the Telephone Company, is it? 

A. It is taken upon the contract that we have 
with Western Union. [178] 

Q. With Western Union? 

A. Which is aePublicel) tuatig 

Q. Part 9, I notice, has a heading, “Delivery of 
Aviation Fuels”. Isn’t it a fact that in certain in- 
stances the Airport sets itself up as a dealer of 
aviation fuels? A. Yes, that is correct. 

@. And that dealership is referred to in the 
schedule of rates and charges, is it not? 

A. Yes, it is. 

Q. Doesn’t the Airport also make space and fa- 
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cilities available to petroleum companies for the pro- 
vision of fuel to automobile owners? 

A. For the provision of fuel to automobile 
owners ? 

Q. Yes. 

Mr. Thomson: Automobile owners? 

Mr. Dyer: Yes. 

A. No, it hasn’t to date. 

Mr. Dyer: Q. It contemplates it will, does it not? 

A. Qh, yes, we have—we are now negotiating or 
anticipating the consummation of an agreement for 
the operation of a service station on Airport prop- 
erty. 

Q@. And that charge to the member of the pubhe 
who owns an automobile and comes into the Airport 
to obtain fuel will not be based on the schedule of 
rates and charges, will it, sir? 

A. ‘The basic charge is on a competitive bid basis. 
The [179] various petroleum companies were in- 
vited to bid for it, and the high hid happened to be 
—the highest bidder is being awarded, IT under- 
stand, the contract for the installation at a cost of 
$50,000 or more of a service station at the Airport. 

Q. With reference to that, isn’t it a fact that the 
TWA lease was entered into after bids were re- 
ceived? AL” Wes. 

Q. To get back to my question, isn’t it a fact 
that the charge for gasoline to the automobile users 
at the Airport who come in, public automobile users, 
is not based on a schedule of rates and charges? 

A. It is an amount in excess of the schedule of 
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rates and charges. The first consideration of the 
minimum amount would be predicated on the sched- 
ule of rates and charges. 

Q. I don’t think you get what I mean, Mr. Mes- 
sersmith. I am referring to the charge to the indi- 
vidual automobile owner. Suppose I came into the 
Airport and asked for a certain number of gallons 
of gasoline, the charge charged me wouldn’t be 
based on the schedule of rates and charges, would it? 

A. No, it would not. However, in the case of 
parking your automobile it would be. 

Q. Yes. 

AA. There are various agreements down there at 
Ogee Te Otcus 

Q. Now, Mr. Messersmith, I notice that through- 
out this schedule of rates and charges you have 
references to agreements, [180] to subleases, and so 
forth. Isn’t it true that if these matters were in- 
volved the provisions of a projected service, that no 
lease or agreement would be necessary? Isn’t a con- 
sumer of a utility entitled to service as a matter of 
right ? 

Mr. Thomson: If your Honor please, I object 
to that again as a question of law. 

The Court: Objection will be sustained. 

Mr. Dyer: Q. Now, Mr. Messersmith, in plan- 
ning the expansion of the Airport, isn’t rather long- 
range planning necessary ? 

mM WSs, its. 

@. And doesn’t that long-range planning involve 
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a forecast of numbers and the types and weights of 
planes that will use a field in the future? 

A. Yes, it does. And it requires the cooperation 
of the air carriers concerned. Now, we endeavored 
to recently acquire data upon which to forecast a 
prospectus of traffic. We asked for it by individual 
air carrier and as to the type of aireraft that they 
contemplate, and the volume of movements. 

They sent us back a semi-logarithmie chart which 
said that youn can anticipate the same amount of in- 
erease in traffic at the San Francisco Airport as the 
C.A.A. had projected three or four vears back for 
the United States. 

We find it very unsatisfactory, and not in accord 
with giving us the information necessary to make 
total planning. [181] Consequently, we have to 
analyze the subject using our own conception as to 
what the requirements will be. 

Q. Well, you scek to obtain your information 
from the sources that may be of help, do you not? 

Pee iiet is truc, certainly. 

Q. Now, what forecasts were made by the City 
in 1942 and prior thereto concerning the weight of 
planes that would come into commercial use at the 
San Francisco Airport? 

A. Well, it is rather difficult to pin it down to 
any exact period of time because, as you know, an 
airport is continually undergoing expansion. We 
have had four or five complete airport developments 
down there to take care of the changing type of 
aiveraft that was placed into service. 
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In 1941 or 1942—that was just after Pearl Har- 
bor—we had a tremendous acceleration in the growth 
of air transportation brought about by the war. We 
then had ultimate plans in 1942 for that 4,500 foot 
North-South runway and for the 6,000 foot East- 
West. However, there was a considerable change 
right at that particular time, in 1942 and 1943, in 
our thinking, and we were then able to realize that 
larger aircraft were going to be operated from the 
Airport and we laid our plans accordingly. 

Q. I wish to get this clear: In 1942 you did 
have a contemplation of larger planes coming into 
use, and accordingly the 6,000 foot runway was 
planned, is that so? [182] 

A. The 6,000 foot runway, I testified earher, was 
in service. However, it wasn’t capable of sustaining 
the heavy loads of aircraft that later were devel- 
oped. 

Q. Isn’t it a fact that an 8,000 foot runway was 
also contemplated or planned or discussed about 
that time? 

A. It is possible that we did discuss it. We 
didn’t know whether it would ever be realized, but 
it may have been discussed or considered. 

Q. When was the 8,000 foot runway started? 
When was it constructed or planned? When was 
the construction or plans for it definitely started? 

Mr. Thomson: Did you say construction or plan? 

Mr. Dyer: Hither one or both. 

Mr. Thomson: I object to that upon the ground 
the question is complex. 
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The Court: Change the form of the question. 

Mr. Dyer: I will simplify it. 

Mr. Dyer: Q. When was the 8,000 foot runway 
definitely planned ? 

A. Well, prior to 1945 when the electorate 
passed the general operation bond in the amount 
of $20,000,000. 

Q. How long before 1945? 

A. Possibly two or three years. 

Q. Possibly two or three years? So on the basis 
of that, that 8,000 foot runway would have been 
planned in 1943 or 1942? [183] 

A. That is just what I indicated. There was a 
tremendous growth in aviation right at that time. 
The growth was so great that we have accomplished 
in 10 years what may normally have been antici- 
pated over 20 years or more. 

Q. Yes. Now, Mr. Messersmith, I am going to 
refer you to the allegations contained in the City’s 
answer and cross-complaint which states as follows. 
This 1s page 13: 

“These defendants and cross-complainants fur- 
ther allege that there wasn’t on said date " re- 
ferring to October 1, 1942 

‘‘____any conception in the minds of any officers, 
or representatives, that cither of the parties to said 
document of public lease, that commercial aireraft 
would ever within the purported term of said pur- 
ported lease exceed to any appreciable extent said 
maximum permissible take-off weight.” 

On October Ist, 1942, did you have any coneep- 
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tion that within the period of 20 years from that 
date planes in excess of 25,000 pounds gross take- 
off weight would ever come into commercial use? 

A. Yes, we anticipated that the Boeing Strato- 
liner, which TWA later operated, would be placed 
into service. I believe that airplane weighed approx- 
imately 47,000 pounds. 

However, we did not anticipate that there would 
be any large volume of numbers of that aircraft 
because TWA only [184] purchased three or four 
for their entire system. 

Q. Despite this allegation, then, you did on Oc- 
tober 1, 1942, have a conception that planes of at 
least 47,000 pounds were coming into use, is that 
so? A. Into limited use, yes. 

Q. Yes. 

A. Right. However, our facilities would not be 
able to accommodate a repetition of use of such 
extraordinarily heavy aircraft. 

@. Isn’t it a fact, Mr. Messersmith, that about 
five years before 1942 you had a conception that 
four-engine planes would come into use ? 

A. Well, yes, there had been other four-engine 
aircraft that had been in operation but had proven 
satisfactory by the scheduled air carriers. 

Q. When did you first know of the Boeing Strat- 
oliner? A. Prior to 1942. 

@. How long prior to 1942? 

A. I would only be guessing, but it was prior 
to 1942. 

Q. Mr. Messersmith, IT have here the report of 
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the San Francisco Public Utilities Commission for 
the year 1936-1937. I show you page 165, and a piec- 
ture on that page. Will you deseribe to the Court 
what you see? 

A. “Transport Plane of the Future.’ 

Q. How many engines does it have? [185] 

A. Four engines. 

Q. And what does the caption under that pie- 
ture say? 

A. (Reading): “Cutaway view showing type of 
transport plane now under construction for Trans- 
continental and Western Air. Will earry 33. pas- 
sengers and a crew of four.” 

©. Do you recognize that type of plane? 

A. Yes, that was a plane that had 50 per cent 
more capacity than the one that was being operated 
at that time. 

Q. And do you know what weight that plane 
was? 

A. I mentioned before that it was approximately 
47,000 pounds. 

Q. So that at least five years before the exeeu- 
tion of this lease the city, by its report, had knowl- 
edge of a 47,000 pound, four-engine plane, is that 
correct? 

A. We had knowledge that it was being con- 
structed. We had no knowledge that it would be a 
success because other four-engine airplanes didn't 
prove to be suecessful. That was still considered 
experimental. It was several years later that the 
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airplane was licensed by the C.A.A. and placed in 
service. 

Q. Wouldn’t you say from the picture and the 
designation that appears in this 1936 report that 
the City contemplated that it would come into com- 
mercial service ? 

A. I would say that we endeavor to get the latest 
thing on airlines at all times, and that that indi- 
eated the latest [186] thinking and that which TWA 
anticipated. 

Q. That was your contemplation at the time of 
the type of plane that might come into use, is that 
so? A. Into very limited use, yes. 

Q. Commercial use? 

A. Into very limited use. But our facilities at 
that time consisted of runways that were only 3,000 
feet in length, and in 1938 we went before the elec- 
torate and were successful in obtaining a bond issue 
in the amount of $2,850,000 in general operation 
bonds in order to expand the Airport to take care 
of the projections that had been made by the sched- 
uled air carriers. 

Q. And that 1938 bond issue which increased the 
runways was, again, four years before the leasing, 
was it not? 

A. The accomplishment of the work was two 
years before. 

Q. And that bond issue was voted four years 
before ? A. Yes. 

Q. Now, Mr. Messersmith, I show you the report 
of the San Francisco Public Utilities Commission 
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of 1937-1938, or approximately four years before 
the execution of the lease. Will you please read to 
the Court this paragraph which appears at the top 
of page 201. 

A. (Reading): “The new Boeing Stratoliner 
now under construction will be the first transport 
built in the perfectly streamlined shape of an elon- 
gated [187] ‘teardrop’, following nature’s own de- 
sign for a particle traveling through air with the 
least possible resistance. This big 4-motored ship 
will have a total of 4,400 horse power, will carry 
33 passengers plus a crew of four, and 3,700 pounds 
of air mail and express. The cabins will be sealed 
to permit the use of pressure regulating equipment 
at high ‘over weather’ flying levels. Gross weight 
of the craft will be 42,000 pounds. Its wings will 
measure 107 feet from tip to tip, and its fuselage 
will be 74 feet in length. In ‘upper level’ flying it 
will travel at speeds around 250 miles an hour. 

“Hirst of the new ‘Stratoliners’ is scheduled for 
completion during the late summer of 1938." 

Q. You knew, then, by your own official report. 
that the Stratoliner would be completed about four 
years before the lease was executed, is that right, 
sir—in 1938? 

A. Yes, we knew that a limited number—or this 
one airplane, would be built, right. 

Q. Do you see any reference to the DC-4 in that 
report ? A. Douglas DC-4, ves. 

Q. How heavy an airplane was that? 

A. It does not say. I believe this was the first. 
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Douglas DC-4 that was proved unsatisfactory in 
this country. It had [188] imadequate horse power 
and was sold, I believe, to Japan. 
The Court: Take an adjournment to 2:00 o’clock. 
(Whereupon an adjournment was taken to 
the hour of 2:00 o’clock p.m. this date.) [188-A ] 


HAROLD STANLEY MESSERSMITH 
was recalled as a witness on behalf of the defend- 
ants, previously sworn: 


Cross Hxamination—(Continued) 

The Court: Proceed. 

Mr. Dyer: Q. Mr. Messersmith, when we took 
the noon recess you had identified in the 1937-1938 
report of the Public Utilities Commission state- 
ments concerning the Boeing Stratoliner and the 
DC-4. 

Mr. Dyer: If the Court please, at this time I 
ask that this document be marked for identification. 

The Court: Let it be admitted and marked. 

Mr. Dyer: And I will ask that that portion of 
that document entitled “San Francisco Airport” 
which is a specific chapter therein, be admitted in 
evidence. 

The Court: So ordered. 

The Clerk: Plaintiff’s Exhibit 6 marked for iden- 
tification. 

Mr. Dyer: In evidence. 

The Clerk: Where is that particular part, counsel ? 

Mr. Dver: J will point it out to you, Mr. Clerk. 
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It is the chapter entitled ‘San Francisco Airport”, 
whieh extends from page 193 to page 228. 

The Clerk: Plaintiff’s Exhibit 7 admitted and 
filed in [189] evidence. 

(Thereupon PUC Report 1937-38 referred to 
above was marked Plaintiff’s Exhibit No. 6 for 
tdentifieation; and pages 193-228 thereof, enti- 
tled “San Francisco Airport” was received into 
evidence and marked Plaintiff’s Exhibit No. 7.) 

Mr. Dyer: Q. Mr. Messersmith, vou stated that 
you had in contemplation that DC-4 planes would 
come into use as early as 1937-1938. I show you this 
photograph. Would you please state what it pur- 
ports to represent ? 

A. A DC-4 airplane of Trans World Airlines 
supplied through the courtesy of TWA. 

Mr. Dyer: I will ask that this document be 
marked for identification and JI will also offer it in 
evidence. 

The Court: Let it be admitted and marked in 
evidence. 

The Clerk: Plaintiff’s Exhibit 8 admitted and 
filed in evidence. 

(Thereupon photograph of Boeing Strato- 
liner was received in evidence and marked 
Plaintiff’s Exhibit No. 8.) 

Mr. Dyer: Q. Now, Mr. Messersmith, if I reeall 
your testimony correetly, vou stated that the weight 
of the DC-4 plane was in the neighborhood of 54,000 
pounds; is that correct? 

A. Yes, 54,000 pounds, of standard gross weight 
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was presumed to be the weight of the airplane at 
that time. 

Q. Was that the maximum take-off weight or 
landing weight? [190] 

A. That would be the landing weight at that 
time. Later the aircraft was developed into a heavier 
aircraft. 

Q. I think we have been talking generally and 
the pleadings refer to the gross take-off weight. 
Will you give us your estimate of the gross take- 
off weight of that aircraft at that time? 

A. The provisions of the lease refer to the stan- 
dard gross weight of the aircraft; consequently I 
have been conforming to the standard gross weight 
of the aircraft in stating the weights of aircraft, 
not the maximum weight at take-off, because the 
lease doesn’t refer to such weights. 

Q. All right; I will put it to you this way: What 
was the maximum take-off weight to the best of your 
recollection of that airplane at that time? 

A. At what time? 

Q. In 1938 when you first obtained notice of it. 

A. I had no knowledge of the operation by a 
scheduled air carrier of any DC-4 in 1938. I don’t 
think any 

Q. Did you have—pardon me, sir. 

A. I don’t think any air carrier had operated a 
DC-4 airplane in those days. I think the photograph 
there that was presented here in evidence was most 
likely taken subsequent to 1942 and is not indica- 
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tive of the airplane that you refer to as our having 
knowledge of in 1936 and 1937. 

Q. Does the airplane represented by this photo- 
graph have the [191] same general air frame as 
the airplane which you have deseribed and which 
you had notice of in 1938? 

A. You are referring to the experimental DC-4 
that was sold to Japan? 

Q. I am referring to the airplane which is re- 
ferred to in the Public Utilities report which is in 
evidence. 

A. I had no specific figures as to the rate of the 
first experimental DC-4 airplane. T understood it to 
weigh somewhere between 54,000 and possibly 65 or 
70,000; but I have no published weight data on that 
specific airplane. 

@. Your contemplation of the weight was within 
the range stated by vou, between fifty-four and say 
sixty-five thousand or so, is that correct? 

A. The contemplated weight was fifty-four to 
sixty-five thousand pounds. However, the knowledge 
of the weight of that aircraft was not forthcoming 
—that is, definite knowledge was not forthcoming 
until after the aircraft had been certified by the 
Civil Aeronautics Authority and that was along 
about 1942, I would judge, or 1943. 

Q. That plane was a heavier plane than the Boe- 
ing Stratoliner which is referred to in the answer 
and eross-complaint, was it not? 

A. Are you now referring to the first conception 
of a DC-4 which went to Japan, or are you refer- 


412 Trans World Atrlines, Inc., vs. 


(Testimony of Harold Stanley Messersmith.) 

ring to the one that was actually placed in airline 
service. There is quite a span [192] of years he- 
tween the two. 


Q. I am referring to the plane which you first 
had notice of in 1938 and 1939 and also the one 
which I understand was put in service. I under- 
stand they are one and the same plane. 


A. There was quite a bit of discussion on that 
subject. As a matter of fact, there was a conference 
in the office of the manager of the Airport about 
1937-38 when the question arose as to the practica- 
bility of an airplane of the size of a DC-4, and 
there was considerable question as to whether the 
scheduled airlines would actually operate airplanes 
that large, and if they did it was indicated that 
they would be under circumstances of long-range 
operations and very limited number of movements. 

Q. What weights did you discuss at that time? 

A. The weights that I recall I believe approxi- 
mated 54,000 pounds. 

A. <A year later in the report of 1938-39 of the 
Public Utilities Commission did not the Public 
Utilities Commission during the fiscal year 1938- 
1939 have definite knowledge that the Boeing Strat- 
oliners and the Douglas DC-4 planes would be used 
commercially ? 

A. No: we had definite knowledge that they 
were—that the Boeing Stratoliner was contemplated 
for use, but we had no assurance that they would 
operate in and out of the San Francisco Airport. 
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Q. You had definite knowledge that those planes 
had been built, had you not? 

A. Yes, but we had no definite knowledge that 
TWA would be certificated to operate in and out 
of the San Francisco International Airport at that 
time. 

Q. You had definite knowledge that it was en- 
tirely possible that the certificated airlines would 
use that type of equipment, did you not? 

A. We could have anticipated that a limited 
number of scheduled flights by aircraft of that 
weight would possibly be operated from our Air- 
port, but we did not have facilities that would ac- 
commodate them. 

Q. I show you page 192 of the 1938-9 report. 
What does heading of that paragraph state, sir? 

A. “Four-motored transports to be used by air- 
lines.” 

@. And what planes are referred to in the para- 
graph under that heading? 

A. “Four-motored transports to be used by air- 
lines. Plans for the use of four-motored transports 
by the airlines are progressing rapidly. Both of the 
lines using San Francisco Airport are definitely 
contemplating this important step. United Air 
Lines has ordered six Douglas DC-4 transports, 
thirty-two and one-half ton planes which carry 42 
passengers and a crew of five. Transcontinental & 
Western Air plans to use Boeing [194] Stratoliners, 
21-ton planes to carry 33 passengers and a crew of 
four. Both of these transports are built for high 
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altitude, substratosphere flying, with hermetically 
sealed cabins being supplied with circulating air at 
pressures experienced at ordinary flying levels, and 
comfortable temperatures. The ships can thereby 
take advantage of the greater speeds possible in 
the rarefied regions of the upper atmosphere, and 
likewise surmount the storm areas which cause 
many delays in flying at lower levels.’’ 

The Court: Fix the time on that. 

Mr. Dyer: This is contained, sir, in the Official 
Report of the San Francisco Public Utilities Com- 
mission for the fiscal year 1938-1939. 

The Witness: That is correct. The Stratoliner 
that was referred to there was first placed in service 
in approximately 1944. 

Mr. Dyer: If the Court please, I will ask that 
this document be marked for identification. 

The Court: Let it be marked. 

Mr. Dyer: And I will ask that the chapter 
therein entitled ‘‘San Francisco Airport,” which 
extends from page 184 to page 224, be admitted in 
evidence. 

The Court: So ordered. [195] 

The Clerk: Plaintiff’s Exhibit 9 marked for 
identification; Plaintiff’s Exhibit 10 admitted and 
filed in evidence. 

(Thereupon PUC Report 1938-39 was marked 
Plaintiff’s Exhibit No. 9 for identification only ; 
the chapter thereof entitled ‘‘SSan Francisco 
Airport”, pages 184-224, was received in evi- 
dence and marked Plaintiff’s Exhibit No. 10.) 
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Mr. Dyer: Q. Mr. Messersmith, I am going to 
refer you to a letter, and I have checked its au- 
thenticity with Mr. Thomson. It is a letter ad- 
dressed to the Public Utilities Commission by Mr. 
EK. G. Cahill, Manager of Utilities, and it is dated 
August 4, 1937, and its subject is the San Fran- 
cisco Airport Bond Issue. I am going to ask you 
to read the fourth paragraph in that letter, of Au- 
gust 4, 1937. 

A. “With regard to the land plane port, a rad- 
ical revision has taken place in the design and op- 
eration of land type aircraft. Two years we were 
faced with the airport operating problem of air- 
eraft weighing from 17,000 to 20,000 pounds. Today 
land planes weighing 24,000 pounds are operating 
in and out of San Francisco Airport, and there are 
now being built land planes to be put in service 
next year, weighing 42,000 pounds, with other de- 
signs projected that will weigh close to 70,000 
pounds.” 

The Court: What is the date of that? 

The Witness: August 4, 1937. [196] 

Mr. Dyer: Q. That is a letter, is it not, from 
Mr. Cahill to the Puble Utilities Commission? It 
is a copy of a letter? 

A. Yes, that is a letter, and it is the estimate 
on the capital cost, which may be important too, 
for 

Mr. Dyer: Your Honor, this is a copy of a letter 
and I have endeavored to obtain the original, but 
Mr. Thomson tells me it is hard to discover the 
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original and he has agreed, I believe, to stipulate 
to its authenticity. Is that correct, sir? 

Mr. Thomson: That is correct, Your Honor. 

The Court: Let the record so show. 

Mr. Dyer: I will therefore offer this copy in 
evidence. 

The Court: Let it be admitted and marked. 

The Clerk: Plaintiff’s Exhibit 11 admitted and 
filed in evidence. 

(Thereupon letter identified above was re- 
ceived in evidence and marked Plaintiff’s Ex- 
hibit No. 11.) 

Mr. Dyer: Q. Now, Mr. Messersmith, do you 
recall when TWA. put in commercial service in the 
United States the Boeing Stratoliner ? 

A. To the best of my knowledge it was just 
prior to the beginning of World War IJ, and I 
understand the aircraft were taken over for mili- 
tary purposes and turned back to the airline at a 
later date. [197] 

Q. Do you have a recollection that the Boeing 
Stratoliner was put in commercial service before 
the date of the execution of this lease in ’42? 

A. I believe I recall reading that TWA had 
purchased three or four of the airplanes prior to 
that date and had placed them into service. 

The Court: What date? 

The Witness: Prior to November 1942. 

Mr. Dyer: Q. Do you recall reading that in the 
1939-1940 report of the Publie Utilities Commis- 
sion? A. Which year was that? 
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Q. The fiscal year 1939-1940? 

A. Well, I wouldn’t necessarily recall the exact 
date. 

Q. To refresh your recollection on the exact 
date, Mr. Messersmith, I show you this report of the 
San Francisco Public Utilities Commission for the 
fiscal year 1939-1940. Will you please read the 
heading on page 196 indicated by me and the para- 
graph thereunder? 

A. “Hra of four-motored transports imaugu- 
‘ated. 

‘In June 1940 this airline set a preeedent among 
the domestic airlines of the nation by inaugurating 
the service of four-motored Stratoliners. These 
huge 21-ton transports, carrying 33 passengers and 
a crew of five, are now in regular service between 
Los Angeles and New York. The company has a 
petition [198] pending with the Civil Aeronauties 
Authority, requesting permission to extend its New 
York to Los Angeles route on to San Francisco 
Airport. If the request is granted, the Stratoliners 
will be operated into this field. At the present time 
all east bound Stratoliner passengers are routed by 
way of Los Angeles, flying south from San Fran- 
cisco Airport via United Air Lines.” 

Q. Have you concluded, sir, with that para- 
eraph ? A. That paragraph, ves. 

Q. That refers specifically to the commercial 
use of Boeing Stratoliners by TWA, does it not, 
Mr. Messersmith ? A. That isecorreet. 

Q. During the fiscal year 1939-1940? 
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A. That is correct. 

Q. At least two years before the lease was exe- 
cuted? A. That is correct. 

Mr. Dyer: If the Court please I will ask that 
this document be marked for identification. 

The Court: Let it be marked. 

Mr. Dyer: And I will further ask that that por- 
tion of the document entitled ‘‘San Francisco Air- 
port” which extends from page 186 to page 215 be 
received in evidence. 

The Court: Let it be admitted and marked. 

The Clerk: Plaintiff’s Exhibit 12 marked for 
identification; [199] Plaintiff’s 13 admitted and 
filed in evidence. 

(Thereupon PUC Report 1939-40 was marked 
Plaintiff’s Exhibit No. 12 for identification 
only; the chapter thereof entitled ‘‘San F'ran- 
eisco Airport’, pages 186-215, was received 
into evidence and marked Plaintiff’s Exhibit 
No. 138.) 

Mr. Dyer: Q. Mr. Messersmith, isn’t it a fact 
that the trend in weight of planes in use at the San 
Francisco Airport and other municipal airports has 
steadily increased as to weight and as to wing load- 
ings? A. Yes, that is a fact. 

@. Isn’t it a fact that there never has been any 
down dip in that trend to any extent? 

_A. No, that is not a fact. 

@. When was the down dip? 

A. There has been deviations. 

Q. During the war? 
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A. No, prior to the war there were larger trans- 
ports built, and Boeing built a Bocing 80, which 
was operated by the airlines and subsequently the 
trend was downward to smaller transports. Then 
they introduced bi-engine transports, and the trend 
went the other way. There has been a few varia- 
tions, but generally I agree that the trend has been 
upward. 

@. Yes, the general trend. Now, Mr. Messer- 
smith, am I correct in my recollection of your testi- 
mony that the use of the field during the war by 
the Military was rather intermittent, [200] or am 
I incorrect in that recollection? 

A. No, I did not—I said the use of the field 
by heavy type of transport planes falling into the 
category of say 47,000 to 63,000 pounds was very 
limited. 

Q. And you are referring then to the limited 
use of the airport by heavy military planes during 
the war? 

A. That is correct. The use of the field during 
the war by military aircraft was accelerated after 
the Federal Government had lengthened the pre- 
vailing runway as partial payment for the Treasure 
Island Airport. At that time they strengthened it 
to a degree and lengthened the runway to 7,000 
feet, and they provided connecting taxi-ways to the 
now-existing Pan American base. It was only then 
that those heavier transports could be operated 
from the airport with any frequency in safety. 
That was only on a specific runway—one runway, 
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and on a specific set of taxi-ways running to and 
from the Pan American Airway. They did not 
strengthen the balance of the facilities in the areas 
that were used by scheduled airlines, in getting to 
and from the operating areas in which they were 
located or where they loaded their passengers. 

Q. Mr. Messersmith, do you have a recollection 
that during the year 1943-1944 before the Constel- 
lations were put in use that there was a rather 
frequent use of the heavier and larger types of 
military aircraft at the San Francisco Airport? 

A. By heavier and larger type, exactly what air- 
craft are you referring to? 

Q. Those utilized for say cargo activities and 
evacuation of wounded activities, four-engined air- 
craft that could fly the Pacific. 

A. There was some use of the Aircraft by them 
in connection with the United Air Lines, and pos- 
sibly Pan American World Airways. However, al- 
most concurrent with that, we had a project under 
way with the Federal Government to both lengthen 
and strengthen the runways and taxi-ways that they 
would be required to use. However, those were lim- 
ited operations for military purposes, and we nat- 
urally anticipated that we would have an accel- 
erated deterioration of our facilities during the 
period, but there was a war on and of course no 
effort was made to forestall that type of opera- 
tions. In addition, the Federal Government had 
agreed to pay for any damage sustained through 
the use of the Airport facilities during that time. 
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@. During that time in 1943-1944, isn’t it a fact 
that the use of the runways by TWA Boeing Strat- 
oliners was rather infrequent ? 

A. Approximately 30 to 60 movements per 
month. Pardon me; approximately 60 to 120. That 
would be one to two a day. 

Q. I didn’t want to have misled you, and I may 
have been guilty in that respect, but to recall the 
facts in this case [202] as they have been brought 
out, isn’t it a fact that it wasn’t until April 1945 
that Boeing Stratoliners were put in use at this 
Airport? 

A. If you will allow me to refer to our report, 
I ean tell you. 

Q. Yes? 

The Court: Have you that? 

The Witness: IJ have a graphical 

Mr. Thomson: Isn’t that in the pleadings, Mr. 
Dyer? 

Mr. Dyer: Yes, I have given him the weights. 
J brought that to his attention beeause T didn’t want 
to mislead him. 

Mr. Thomson: If it is in the pleadings I am not 
going to depart from what we agreed to in the 
pleadings. 

The Witness: Yes, our record indicates that Boe- 
ing Stratoliner service was inaugurated hy TWA 
in April 1945. 

Mr. Dyer: Q. Isn’t it also a fact that during 
the fiscal year of 1943-1944 there was rather heavy 
use of the runways at the San Francisco Airport 


422 Trans World Airlines, Inc., vs. 


(Testimony of Harold Stanley Messersmith. ) 
by planes of United Air Lines that were flying the 
Trans-Pacific run for the Military? 

A. What volume of traffic do you indicate as 
heavy use? 

Q. Oh, flights of at least 14 landings and 14 take- 
offs a week. 

A. It is conceivable that the volume of activity 
was conducted. No records were maintained because 
of the military nature of the operations at that 
time, so I couldn’t tell positively. [203] 

Q. You say that no records were maintained ? 
To refresh your recollection, Mr. Messersmith, on 
the frequency and extent of use of the runways in 
1943-1944, before the Stratoliners were put into use, 
I will ask you to read a portion of the 1943-1944 
report of the San Francisco Publie Utilities Com- 
mission. This portion appears on 198 and continues 
on page 199. 

A. (Reading) “The Company began flying for 
the Army Air Transport Command between Army 
Air Depots in this country in the Spring of 1942, 
and had accumulated in excess of five and one-half 
million miles of transport operations at the close 
of June, 1944. This mileage is equivalent to 2,080 
San Francisco to New York flights. 

“It had also transported 21,000,000 pounds of 
eargo and 14,000 military passengers. 

‘‘Although the domestic operations for the Army 
Air Force will be terminated shortly, United Air- 
lines continues to conduct Trans-Pacific Air Trans- 
port Command flights, and recently completed the 
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one thousand three hundred fiftieth flight between 
San Francisco and the South Pacific theater of war. 
The records reveal that the company has flown more 
than 10,000,000 miles over the more than 7,350 mile 
route. Two daily round trips are now being flown 
with a fleet of Douglas C-54 4-engine transports of 
the U. 8. [204] Army Air Transport Command in 
keeping pace with the increased tempo ef South 
Pacific combat activities.” 

Q. Have you concluded with that, sir? 

A. I want to elaborate on that, that although 
that indicates that these airplanes were flown, there 
were being maintained at the San Francisco Airport 
and they were operating in and out of the Airport 
with minimum gas loads and without any pay load. 
The flights with heavy loads actually were operated 
from Hamilton Field, as indicated in the next para- 
eraph of that report. 

Q. That does refer, however, to flights by 4- 
engine aircraft, does it not? A. Yes, it does. 

Q. And 

The Court: Maybe we ought to read the follow- 
ing paragraph. 

Mr. Dyer: Yes, sir. 

A. I might add, also, that these operations were 
conducted on the facilities that were provided by 
the Federal Government. That is, the runway exten- 
sions that they had provided as partial payment 
for Treasure Island. 

Now to read the following paragraph, it states: 

“The route which runs from San Francisco Air- 
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port to Hamilton Field, Honolulu, Canton Island, 
Tarawa, Guadalcanal and Port Moresby can be 
flown in approximately 50 hours. In this phase of 
the [205] Pacific operations, United Airlines has 
carried 20,000,000 pounds of men, materiel and mail. 
Passengers totalled 36,000, total weight of cargo 
was 6,000,000 pounds and air mail 5,700,000 pounds. 
In addition to its operations in the South Pacific, 
United Airlines has flown more than 4,500,000 
miles, has transported 7,236,887 pounds of mail and 
express and carried 27,107 passengers for the Army 
Air Transport Command into the interior of Alas- 
Ka.” 

Mr. Dyer: Q. Have you concluded, sir? 

me PYesMsir. 

Q. That refers to flights only by United, does 
it not? A. Yes, it does. 

@. And it refers to flights by 4-engine aircraft? 

A. Yes, it does. 

@. And they were all Trans-Pacific flights? 

A. They were flights between San Francisco 
Airport, as indicated, and Hamilton Field. 

@. And points in the South Pacific, is that not 
right? 

A. That is right, but the flights were between 
San Francisco Airport and Hamilton Field. 

Q. Is this the type——. I show you this photo- 
graph. Will vou please tell me what it purports 
to represent? 

Mr. Thomson: Is this the same one, Mr. Dyer? 

A. Trans World Airlines, C-54 airplane. [206] 
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Q. Is that the type of airplane referred to in 
the paragraphs which you have just read to the 
Court? A. That is correct. 

Q@. And what is the weight of that aircraft? 

A. he weight of that aircraft without—with 
minimum fuel and gasoline, operating in and out 
of the Airport, approximately 54,000 pounds stand- 
ard gross weight. 

Mr. Dyer: I will ask that this photograph be 
marked and received in evidence. 

The Court: It may be admitted and filed in evi- 
dence. 

The Clerk: Plaintiff’s Exhibit 14 admitted in 
evidence and filed in evidence. 

(Whereupon photograph referred to was re- 
ceived in evidence as Plaintiff's Exhibit No. 
14.) 

Mr. Dyer: Q. Mr. Messersmith, do you recall 
that in the year of 1948, from July of 1943 to July 
of 1944, the Airport had definite plans and in fact 
let the first contract for the construction of an 
8,000 foot runway which would carry planes of 
120,000 pounds weight? 

A. I donot have any definite recollection of that. 
T believe that the Public Utilities Engineering De- 
partment could possibly confirm whether or not 
such a contract was let. 

Q. Did I say 150,000 pounds, Mr. Messersmith? 
If I did, I wish to correct myself. IT mean 120.000 
pounds. A. Iam not certain whieh you said. 

Q. To refresh your recollection, T wonder if 
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you would read this quoted paragraph of the report 
of the Public Utilities Commission for the fiscal 
year 1943-1944 ? 

A. (Reading) “U. 8S. Army Air Force Con- 
struction: 

“On March 29, the Federal Government, through 
the U. S. Engineers, awarded a contract to Macco 
Construction Company and Morrison-Knudsen for 
2,500,000 cubic yards of fill and incidental work 
for the extension of the landing field. Orders have 
since been issued increasing the fill quantities to 
3,089,000 cubic yards and 100,000 cubic yards of 
excavation. The total cost is estimated at about 
$2,650,000. 

“The main fill will extend 3,000 feet southeast- 
erly from the southeast corner of the existing field, 
over the tidelands and will be 1,500 feet wide, add- 
ing about 100 acres to the usable landing field. 
Included in the program is the widening of the 
existing landing strip from 700 feet to 1,500 feet 
by placing fill on the adjacent mud area enclosing 
within the boundary levee. This contract is the first 
unit of a program which will include the recon- 
struction of the prevailing wind runway to carry 
planes of 120,000 pounds gross loaded weight, with 
a paved landing mat 7,000 feet long and a total 
[208] useable length of 8,000 feet, the reconstruc- 
tion of taxiways, and the construction of 40,000 
square yards of concrete parking apron designed 
for the new standard loading stress. 

“The Army also constructed a temporary two- 


City and County of San Prancisco, ct al. 427 


(Testimony of Harold Stanley Messersmith.) 

story frame building as an extension of the north 
end of the Administration Building, to provide 
additional office space, chiefly for the Weather Bu- 
reau.” 

The Court: 1943 and 1944? 

Mr. Dyer: 19438 and 1944, yes, sir. 

Mr. Dyer: Q. Now, that was before the time 
when the first Bocing Stratoliner of TWA went 
into service at the San Francisco Airport, was 
it not? A. That is correct. 

Q. And approximately a year before that time 
the Airport had let a contract concerning the con- 
struction of a runway that would take planes of 
120,000 pound weight, is that so? 

A. That is correct. That contract was under- 
taken as a result of capital or finanees made avail- 
able by the United States Government as partial 
payment for Treasure Island Airport. 

@. Yes. And the planes that were contemplated 
‘to be taken by that runway, that is, planes of 
120,000 pound weight, were in excess of the weights 
of the Boeing Stratoliners that thereafter came 
into service by TWA, is that not so? [209] 

A. That is correct. The Army had contemplated 
use of the San Francisco Airport, that particular 
runways, for B-29 operations should the war situ- 
ation in this area become critical. That was one 
of the justifications for building such a tremen- 
dously long runway in those days, the use by a 
B-29. 

Q. You had a runway then in 1943 and 1944 
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that would take not only the Boeing Stratoliner but 
also these very heavy Army planes that you have 
adverted to, is that correct? 

A. Would you repeat that question, please? 

(Question read by the reporter.) 

Mr. Dyer: Q. I should say, contemplated run- 
way. 

A. Not a runway that would accommodate a 
repetition or any volume of landings by such heavy 
aireraft. They could not have been accommodated 
with the runways that existed in 1942-1943. To do 
so would not be a safe operation. They were not 
built to accommodate loads of—that is, repeated 
loads of more than 28,000 pounds of standard gross 
weight. 

Q. Now, Mr. Messersmith, with reference to 
that statement I am going to ask you to read a 
paragraph from this report of 1943-1944 which 
appears on page 190. This is with reference to the 
use of the runways at that time by heavy military : 
aircraft. 

A. (Reading) ‘‘The operational activities of the 
military air forces remained static, but substantial 
increases were recorded in the operation of the 
heavier [210] and large types of military airplanes, 
particularly those operated under the jurisdiction 
of the Air Transport Command for domestic¢ air 
evacuation purposes, Air Cargo Transport, and in 
the pguatenanee of 4-engined transports for Trans- 
pacific service.’ 

Q. When did you first obtain information, Mr. 
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Messersmith, that the Constellations were in use 
and contemplated ? 

A. I do not recall when we first obtained sueh 
information. I believe that it will be indicated in 
one of the reports of the Public Utilities Commis- 
sion, which would indicate that same information. 
As I understand it, that data had been acquired on 
information from the Public Relations Departments 
of TWA and other airlines. 

Q. Can you give me an estimate of when vou 
first obtained such information? 

A. I eannot recall. By reference to P. U. C. 
reports we could tell you definitely without guess- 
ing. 

Q. Can you fix it within a period of five years? 
I don’t wish to press you unduly, but I wonder if 
you could give us an estimate within that range? 

A. Yes, sir, within five years. I would say 1943- 
1944. 

Q. That is pretty accurate, Mr. Messersmith. I 
show you this picture which appears opposite page 
191 of the 1943-1944 report, and what is purported 
to be shown thereon? This picture (indicating). 

A. Yes, I see the picture. Well, this is a TWA 
Constellation taken before the airplane was licensed 
for commercial operations. That was in 1944 that 
it was supplied to the Airport. The latter part of 
1944. 

Mr. Dyer: If the Court please, I will offer this 
document entitled “San Francisco Public Utilities 
Commission, Fiscal Year 1943-1944" for identifica- 
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tion. I will ask that those portions entitled ‘‘San 
Francisco Airport”, which extends from page 189 
to page 230, be received in evidence. 

The Court: It may be received in evidence. 

The Clerk: Plaintiff’s Exhibit 15 marked for 
identification. Plaintiff’s Exhibit 16 admitted and 
filed in evidence. 

(Whereupon document referred to above was 
marked Plaintiff’s Exhibit No. 15 for identi- 
fication only.) 

(Whereupon portion of Exhibit 15 for iden- 
tification entitled “San Francisco Airport” was 
marked Plaintiff’s Exhibit No. 16 and filed 
into evidence. ) 

Mr. Dyer: Q. Now, that picture appears in the 
1943-1944 report. Do you know how long before 
then the City received any information concerning 
that plane? 

A. No, I do not know, although these reports 
are usually brought ont about four months before 
the close of the fiscal year and the information is 
acquired from the airlines, and in this instance it 
was undoubtedly the latest information that TWA 
had, and it depicts the TWA airplane before it had 
been [212] licensed by the C.A.A. for air carrier 
operations. 

Q. Had you had any discussion with any of 
the representatives of TWA before 1944 or 1943 
concerning the existence of the Constellation ? 

A. Undoubtedly there was some during that 
time. If we received the picture at the end of 1944 


City and County of San Francisco, et al. 431 


(Testimony of Harold Stanley Messersmith.) 
I would presume that we had heard about it before 
received that picture. 

Q. Do you have any knowledge or information 
or recollection at this time of when that plane, the 
Lockheed Constellation was first test flown? 

A. I do not have that information. 

Q. In normal course of your business would 
you have known of the test flight at the time it 
occurred? Would that type of information generally 
come to you in your capacity as superintendent of 
operations? 

A. It frequently would, but I couldn’t recall 
the exact date. 

Q. Would you say it is reasonable that in some 
fashion, then, before 1944 knowledge of the Con- 
stellation came to you? 

Mr. Thomson: That calls for guesswork on the 
part of the witness. He has definitely testified he 
hasn’t any knowledge. 

The Court: Do you have any knowledge now? 

A. Ihave no knowledge that TWA had ordered 
any of those airplanes or that that plane—that 
they planned to operate it from the San Francisco 
Airport at that time. [213] 

Mr. Dyer: Q. Did you have any knowledge of 
the existence of that plane before it was test flown, 
while it was in the production stage? 

A. I believe that I had some knowledge of it. 
I think that some of the first Constellations may 
possibly have gone to the Army or the Navy. But 
IT eannot reeall exactly when the knowledge first 
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came to my attention, or information came to my 
attention. 

Q. I don’t think I should ask you for your exact 
knowledge, Mr. Messersmith, but do you have any 
recollection of that period? Was it 1942, 1943, 1941 
or when? 

A. There was a tremendous acceleration in the 
growth of aviation right about that time, and it 
was over a period of a few years, within 1942-1943. 

Q. So that your testimony is that during the 
period of 1940 to 1943 it is not unlikely that you 
received information of the Constellation ? 

A. I do not recall receiving any information to 
the effect that Constellations would be operating 
from the Airport by TWA, and the facilities that 
we had at that time were inadequate to take care 
of the operation of a TWA Constellation. It would 
have been a hazardous operation to endeavor to 
operate them with the facilities we had at that time. 

Q. As I recall, Mr. Messersmith, my question 
was your knowledge at that time during the period 
of 1940 to 1943 of the existence of the Constel- 
lation. [214] 

A. I have endeavored to answer that to the best 
of my ability. I cannot pin it down to an exact date. 

Q. But you did have knowledge during that 
period ? 

A. Sometime during that period I had knowl- 
edge that the Constellation was under development. 

Q. And that knowledge was before it was test 
flown, is that correct? 
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Mr. Thomson: I didn’t understand, Mr. Dyer. 

Mr. Dyer: Q. And that knowledge of the exist- 
ence of the plane and its plannings, the production 
stage, was before the date it was test flown, is that 
correct ? 

A. I do not recall definitely whether it was be- 
fore 

Mr. Thomson: Before it was what? 

Mr. Dyer: ‘Test flown. 

A. or immediately at the time it was test 
flown. 

Mr. Dyer: Q. Mr. Messersmith, to refresh our 
recollection on the date that the Constellation was 
first flown, I show you this document which pur- 
ports to be a document issued by the Chief Re- 
search Engineer of Lockheed Aircraft Corporation, 
entitled, “Development of the Lockheed Constella- 
tion”. Would you please 

Mr. Thomson: (Interposing) May it please the 
Court, I object to the use of that document in the 
manner here attempted. Virtually, it is an indirect 
attempt to introduce the document itself into evi- 
dence. He could ask the witness generally by [215] 
way of proper cross-examination whether that ever 
eame to his attention, but to endeavor to read a 
document of this type is equivalent to its introduc- 
tion in evidence, and the Courts I think quite con- 
sistently have held that that cannot be done. If we 
are going to have a battle now of pamphiets we 
are going to be here a couple of weeks. 

Mr. Dyer: I have no such intention, Your Honor. 
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I think the objection to the point that it was 
directed is well taken. I merely wish to direct to 
the attention of the witness the purported date on 
which it was flown. 

The Court: You might ask him directly. 

Mr. Dyer: Q. There is a reference in here to 
the first flight of the Constellation 

Mr. Thomson: Just a minute. I think that is 
beyond the realm—I suggest the only question that 
could properly be put to the witness is whether or 
not he has knowledge of a certain document. 


The Court: Have you? 

A. No, I have not. Much of the information 
regarding the new types of aircraft at that time 
was restricted information, and to the best of my 
recollection the publications that I had concerning 
the weight of the Lockheed Constellation did not 
come out until possibly in 1944. It was considered 
restricted data prior to that time. 

Mr. Dyer: Q. Did you ever receive any informa- 
tion concerning [216] the weight of planes from an 
organization called The Institute of Aeronautic 
Sciences ? 

A. I do not recall receiving any information 
from the Institute of Aeronautic Sciences during 
the period in question. 

Q. Now, Mr. Messersmith, as I recall your testi- 
mony this morning you stated that it was the steady 
or frequent use of runways that had the tendency 
to do the damage described by you. Isn’t it a fact 
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that TWA is not the most frequent user of the 
Airport? 

A. That is a fact. TWA is one of the major 
users of the Airport. However, they are not the 
most frequent user of the Airport, and in trying 
to determine how much damage was sustained by 
the Airport as opposed to the tremendous recon- 
struction that we had to undertake to accomplish, 
or to make the field safe for the operation of the 
heavy aircraft, that reconstruction for the damage 
was a small proportion of the total cost that had 
to be expended to make the Airport safe for the 
operation of the heavy type of aircraft that TWA 
and others operate. 

Q. I am referring now to vour testimony con- 
eerning the frequeney of use by various airlines. 
I have here a copy of Plaintiff’s Exhibit 1. The 
answer and cross-complaint alleges that, with ref- 
erence to the alleged damage by TWA planes, that 
Boeing Stratoliners were put in use in April of 
1945. Now, as shown by this exhibit [217] 

The Court: Exhibit what? 

Mr. Dyer: Plaintiff’s Exhibit 1, sir. 

The Court: What is Plaintiff’s Exhibit 1? 

Mr. Dyer: It is a statement of the number of 
TWA schedules per month for the period January 
1, 1942, through December 31, 1952. 

iiiesCourt: Proceed. 

Mr. Dyer: Q. Now, as shown by this exhibit, 
Mr. Messersmith, how many DC-3 airplanes of 
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TWA by schedule would utilize the Airport during 
the period April Ist, to May Ist, 1945? 

A. Approximately 300 movements of DC-3 air- 
eraft. 

Q. Is that shown on this exhibit? 

A. No. Why, yes, it is. It is shown as scheduled, 
but the movements or wear and tear on the Air- 
port is not reflected by five schedules as indicated 
here. Those are—each one refers to two movements. 
Each schedule per day for 30 days, or five times 
sixty, 300 movements per month. Five times sixty. 

Q. How many flights per day of DC-8s would 
that be? 

A. The common denominator for use and wear 
and tear on the runway would be movements, and 
I would say this reflects 10 movements of DC-3s 
per day. 

Q. To refresh our recollection, what is the 
weight of the DC-3 aircraft? 

A. Approximately 25,000 pounds standard gross 
weight. [218] 

Q. Yes. And that was a relatively light plane, 
was it not, in comparison with the other planes 
now used by scheduled airlines? A. Yes. 

@. And how many schedules are shown on here 
as being flown by Boeing planes from April to May 
of 1945? A. Did you say April or May? 

Q. April to May, 1945. A. 60 movements. 

Q. I see. That would be approximately one 
landing and one take-off a day, would it not? 

A. That is correct. 
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Q. Similarly there are two movements per day 
shown for May to September for that period of 
1945, isn’t that so? A. That is correct. 

Q. So that during that period there are only 
two landings and two take-offs of a Boeing plane 
of TWA? 

A. Well, I would like to point out that where 
the damage was sustained to a great extent was 
on the loading apron where the aircraft were 
parked for prolonged periods of time. 

Q. We will get to that, Mr. Messersmith, but 
I would like to ask you to answer the question. 
I am referring to the landings or take-offs which 
are part of the issues raised here. 

So that in that period adverted to by me and 
shown on this exhibit there are simply two land- 
ines and two take-offs of [219] TWA planes, isn’t 
that correet—Boeing TWA. planes? 

A. Boeing 307. 

Q. And the same is true for September to Oc- 


tober, 1949, 1s it not? A. That. isecorreet. 
Q. And also for October, 1945 through May, 
1946, isn’t that correct? A. Correct. 


Q. Now, isn’t it true that that was a small per- 
centage of the utilization of the runways during 
that period ? 

A. It probably represented approximately one- 
third of the movements of aircraft in this weight 
eategory. 

Q. I see. What was the percentage of the total 
movement from the aircraft. 
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A. I do not have those figures available right 
here. The aircraft that were within the weight limi- 
tations of the facilities couldn’t—did not necessarily 
contribute to our requirements for reconstruction 
and replacement of facilities. Therefore, I have re- 
lated it to the type of aircraft that exceeded the 
weight limitation of the facilities that we had at 
the time. 

Q. Mr. Messersmith, I would like an answer to 
the question. Can you tell me what percentage of 
the total movements of the Airport are represented 
by the movements of Boeing planes during the 
period of April, 1945, to May, 1946. [220] 

A. I would have to refer to our records, the 
Public Utilities Commission Annual Report, to de- 
termine that. 

Q. Do you have any recollection of it at the 
present time, or any estimate of it? 

A. The percentage of TWA movements to the 
total? 

Q. Of Boeing movements to the total, TWA 
Boeing. 

A. That is like comparing apples and grape- 
fruit. Pardon me, but they are two different cate- 
gories. 

Q. Is your answer that you have no recollection 
of it at the present time? 

A. By referring to the fiscal report of the Public 
Utilities we can answer that correctly. It is right 
in the reports. 

Q. Mr. Messersmith, I am perfectly willing for 
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you to check your report, but I am asking you for 
your estimate at this time. Do you have such an 
estimate in your mind? 

A. <A very small percentage of the total move- 
ments. 

Q. Thank you. Now, there is an allegation in 
the answer and cross-complaint that in June, 1946, 
Constellations were put in service at the San Fran- 
eisco Airport. As shown by Plaintiff’s Exhibit 1, 
how many take-offs of Constellations took place 
that month when the Constellations were first put 
in service. 

A. The record that you presented indicates ap- 
proximately 30. 

Q. And that would be one take-off of one plane 
and one landing of one plane, is that correct? 

A. That is correct. 60 movements per month, 
two per day. [221] 

Q. Similarly, the same is true of the next month, 
June to July, 1946. 

Mr. Thomson: Well, if Your Honor please, I 
think this exhibit speaks for itself. He is simply 
asking the witness continually to read from the 
exhibit. I think the prolongation of the cross ex- 
amination is needless. 

Mr. Dyer: Your Honor, I think we are entitled 
to cross examine this witness and to show that due 
to the very infrequeney of use of the runways it 
couldn’t have been any substantial damage done by 
TWA planes. The testimony was that it was the 
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use of runways by—frequent use of runways that 
contributed to the damage. 

The Court: You suggested to my mind that the 
damage was done on the loadings. 

A. I made mention of the fact that the apron 
in front of the Terminal Building was damaged by 
the heavier aircraft operated by TWA and one 
other airline. I only referred to that one specific 
piece of paving because no other aircraft operated 
on it, and there we could demonstrate the effect 
that would occur throughout the entire airport. 

In other words, this is just a small segment of 
the field, or of the loading apron. Then we could 
point to it and say the airlines utilized that exclu- 
sively. No one else used it, Your Honor. Then we 
apply the same thing to our entire facilities that 
were constructed and accommodate the same load, 
and we [222] could assume or expect that the same 
thing would occur throughout the Airport by hav- 
ing these excessive weights use the Airport. 

Therefore, we initiated action to improve the 
total Airport so that they could operate in safety. 

The Court: Proceed. 


Mr. Dyer: Q. Now, Mr. Messersmith, with ref- 
erence to that statement, the Public Utilities Re- 
port of the City show you had contemplated run- 
ways capable of taking planes of 120,000 pound 
take-off weight, isn’t that so? 

Mr. Thomson: I believe in this instance counsel 
should fix the date. 
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Mr. Dyer: Q. I believe it appears in the 1943- 
1944 report which is in evidence. 

A. That was indicated in there as being our ob- 
jective. 

Q@. Yes. Now, isn’t it a fact that pavement on 
the runways is entirely different than the pavement 
on the ramps? 

A. I would recommend that, for comparison for 
the type of pavement, that that matter be referred 
to the Pubhe Utilities Engineering Bureau. 

Q. Iam asking you? 

A. ‘They have—. There is a different type of 
pavement, but the load bearing ability of the pave- 
ment is about equal or is equal. 

@. It is equal? Then would you say that the 
ramps are [223] capable of taking planes of 120,000 
pounds ? 

A. Not at this time, no. No, they were not at 
this time. But on the ramps vou had more of a 
eoneentrated load. There where the airplanes were 
parked for a prolonged period you had repetition of 
strain and stress in that particular area, whereas on 
the runways they would not necessarily land at 
the same point all the time. 

One time they would land here, another time at 
a different point. So that you could not have the 
greater repetition of strain and stress on your run- 
ways and taxiways than you could have on your 
foeal points such as loading ramps, unless with the 
matter of time and with increased activity it would 
also occur on your runways and taxiways. [224] 
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Q. Do you recall, Mr. Messersmith, that during 
the war the ramp areas were used to a great extent 
by heavy military planes of the C-54 type? 

A. The ramp area in front of Hangars 1, 2 and 3 
and south—well, 1, 2, 3 Combat, which were con- 
structed in the same manner as TW4A’s apron and 
the ramp in front of the Terminal Building, were 
used by P-39’s and P-38 airplanes almost exclu- 
sively. Those were not really a heavy type of air- 
craft such as the Stratoliner or the Lockheed Con- 
stellation. 

Q. Isn’t it a fact that the areas used by the mil- 
itary planes and the ramp areas broke up during 
that period? 

A. The particular apron area, except in front 
of the Terminal Building and in front of TWA’s 
hangar did not break up during that period. As a 
matter of fact it wasn’t replaced until two years 
ago, and then it was damaged by the introduction 
of DC-4’s, Lockheed Constellations, DC-6’s, and 
those aircraft operated by the airlines. 

That apron there actually did hold up until two 
years ago. It was the same type of construction 
as in front of the Terminal Building where we had 
the accelerated deterioration because of heavy loads. 

Q. And you have no recollection at this time of 
those areas breaking up because of the heavy use 
by C-54 planes bringing in litter cases ? 

A. They did not use the area in front of Han- 
gars 1, 2 and 3, [225] which were similar to hangars 
of 
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Q. (interposing) Don’t you recall discussing that 
matter with Mr. Moran of 'TWA, the breaking up 
of the area by the C-54’s? 

A. Yes. That area involved was the area that 
was utilized by TWA and by Western Airlines in 
front of their own hangars on property that was in 
their exclusive use. 

Q. What do you mean by exclusive use? Isn't it 
a fact that under the lease and according to your 
recollection those areas could also be used for access 
to No. 4 and the field by other planes? 

A. No. For a matter of several years, or since 
the termination of the war, the property involved 
has been rented for the exclusive use of a specific 
air carrier or a specific tenant. 

Q. Well, now, isn’t it a fact, Mr. Messersmith, 
that the other airlines at the Airport had the right 
to use the ramp in front of Hangar No. 4 as a 
taxi-way ? 

A. In the lease agreement it is stipulated that 
TWA would have the ingress and egress of that 
particular apron to their hangar, and if anyone 
else had used it they would have blocked the in- 
gress and egress to TWA’s hangar. I don’t believe 
TWA would agree to that. 

Q. Well, do you recall this provision in the 
lease ? 

Page 2, paragraph 1—referring to the right of 
parking [226] aireraft on the ramp of that hangar? 

“Such right, however, not to be exercised so as 
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to interfere with the public use of said ramp as a 
taxi-way?”’ 

A. That is correct. But they did not park air- 
craft there, and it is at the locations where TWA 
parked their aircraft to service them outside the 
hangar, and the ingress and egress area, that we 
had to replace the paving on more than one occa- 
sion, and is where the deterioration set in. Subse- 
quently the entire apron, because of the use of 
heavy aircraft and the introduction of heavy air- 
craft, had to be completely reconstructed. 

@. Mr. Messersmith, all these areas that were 
improved and reconstructed, and so forth, as alleged 
in the answer and cross-complaint, were so im- 
proved and reconstructed and enlarged from funds 
obtained from the bond issue of 1945, isn’t that cor- 
rect? 

A. That is our general obligation fund, yes. Not 
all of them, no, sir. I would like to correct that. 
Some of the work was accomplished with 1938 bond 
fund appropriations and the 1945 as well. 

Q. Well, I will accept that, of course. 

Isn’t it a fact that within the purview of your 
answer all the funds to enlarge and reconstruct 
these runways and taxi-ways and ramps, and so 
forth, came from some bond issue? [227] 

A. No, at one time or on a few occasions the 
Board of Supervisors appropriated reconstruction 
and replacement funds to take care of required 
reconstruction and replacement. I believe they ap- 
propriated in excess of one hundred thousand dol- 
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lars so that we could keep our storm wind and 
18-36 runway in service for a period of approxi- 
mately eight months over a winter so that the air 
earriers could utilize or continue operations while 
we had adverse weather conditions. That was a 
temporary repair merely so that the airlines could 
continue operation over the winter period, because 
at the same time we had under constructicn a new 
runway that would be placed in service approxi- 
mately one year after that date, and prior to the 
next winter. 

Q. Isn’t it a fact that the major portion of these 
funds were obtained from the ’45 bond issue? 

A. Yes, a major proportion of the 18 to 20 
million dollars used to enlarge, reconstruet and 
strengthen the general or common use facilities of 
the Airport came out of bond funds. 

Q. Those bond funds were sponsored by the 
Public Service Commission, were they not, among 
other eivie bodies? 

A. Yes, to my understanding they were. 

Q. And isn’t it a fact that the public was ad- 
vised by the Utilities Commission and other ecivic- 
minded bodies and officials that these improvements 
were necessary because of civic betterment consid- 
erations? [228] 

A. Well, there were many logical reasons pre- 
sented to the public in order to obtain their support 
while they continued development of the San Fran- 
eiseo Airport. 

Q. And among those reasons was not the publie 
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advised that these funds were necessary in order 
that San Francisco obtain a major airport? 

A. Yes; at that time, as I recall, we gave the 
public assurance that with the expenditure of the 
1945 and 1949 bond funds we would strive to make 
the Airport financially self-sustaining. That is one 
of the goals that was set and which we indicated 
to the public would be accomplished if they ap- 
proved it—approved the issues. 

The Court: Q. What is the situation now? Is 
it self-sustaining ? 

A. In 1952, the deficit was $696,000, approxi- 
mately, Your Honor. That does not include the 
redemption of any general obligation bonds, but it 
does provide for maintenance and operation of the 
Airport, administration and for depreciation on the 
facilities. 

Q. Why aren’t the bonds included? 

A. The bonds are being redeemed, as I under- 
stand it, as rapidly as possible, and they were gen- 
eral obligation bonds at the time. 

Q. Well, I don’t know so much about these finan- 
cial matters. Why isn’t that part of the deficit? 

A. Well, it could conceivably, let us say, be 
treated as part of the annual deficit. After all that 
amount of money—let us say the—I cannot tell you 
exactly what the amortization of the bonds is, but 
it is approximately two million dollars per year, 
and if we added that to our total deficit, it would 
be close to—in excess of two million dollars a 
year, 1f we added the redemption of the bonds. 
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The Court: There is some Scotch in me. That is 
the reason I wanted to know about this. 

Mr. Dyer: Q. Without going into an excur- 
sion on that subject, Mr. Messersmith, isn’t it a 
fact that in the year 1951-52 the revenues received 
by the airport exceeded expenses, exclusive of bond 
redemption and interest? 

The Court: Exclusive of bond redemption ? 

Mr. Dyer: Yes. 


A. Exeluding bond redemption, interest or any- 
thing for reconstruction and replacement, which 
could be termed as depreciation. It was sufficient 
to take care of the current maintenance and opera- 
tion, but not all of the other cost factors involved. 

Mr. Dyer: Q. I have here, Mr. Messersinith, 
the 1951-1952 Annual Report of the Commission. 
I wonder if you would read this paragraph with 
reference to the financial situation at that time. 

A. ‘For the year, exclusive of ——” [230] 

The Court: What year? Pardon me? 

The Witness: This is the Annual Report. of the 
fiscal year 1951-1952 of the Public Utilities Com- 
mission. It states: 

“Bor the year, exclusive of bond interest and 
bond redemption, actual expenditures totaled $737.- 
951.31, as compared with actual revenues of 8993,- 
259.90.”’ 

TI would like to mention there that that was very 
carefully worded to state “for the year. exclusive 
of bond interest and bond redemption,” which as 
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an item in excess of two million dollars, and it does 
not include any depreciation provisions. 

I might add that we make that report out in that 
manner because frequently the status of one airport 
is compared with other airports throughout the 
country who do not necessarily indicate the depre- 
ciation or the bond redemption; and if we don’t put 
it in the same category as other airports, it appears 
as though we are doing a poorer job than some of 
the other communities. 

The Court: You might add to that the dear tax- 
payers who pay the jingle on these matters do not 
know about it either, do they? 

The Witness: Well, the Controller of the City 
and County of San Francisco frequently—— 

The Court: Who is that? 

The Witness: That is Mr. Ross—frequently 
brings to [231] our attention the fact that the ex- 
penditures are that. 

Mr. Dyer: @. Mr. Messersmith, were you re- 
sponsible for this statement in the ’51-52 report: 
it refers to the fact that the Airport is responsible 
for 75 million new dollars coming into the eco- 
nomic channels of the community each year. 

Mr. Thomson: I think that is quite immaterial, 
Your Honor. 

The Court: That is a good sales talk. 

Mr. Thomson: I probably should not have ob- 
jected to it. Withdraw the objection. 

Mr. Loring: Do you stipulate to the accuracy 
of that remark? 
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Mr. Dyer: Do you stipulate to the accuracy of 
that remark, Mr. Thomson? 

Mr. Thomson: I will stipulate the Airport is a 
very fine thing for San Francisco. 

Mr. Dyer: Q. Now, Mr. Messersmith, as T recall 
your testimony, you stated that the major portion 
of these funds for the improvement of the Airport 
come from the 1945 bond issue. How long before 
that bond issue were those improvements planned? 

A. Oh, I believe earlier today I told you T would 
estimate three ‘years. 

Q. Three years. So you would say that in 1942 
the improvements which now exist at the Airport 
because of the expenditure of those finds were 
planned, is that so, or were in the planning [232] 
stage? 

A. I never heard of any contemplated 20 mil- 
lion dollar expenditure for the improvement of the 
Airport until some time in 1944. 

Q. But did vou discuss 

A. The plans—pardon me,—and any plans prior 
to that time were very vague and we had no real 
basis upon which to proceed, but approximately 
the end of 1944 the trend in aviation, I believe, be- 
gan to crystallize. 

Q. So that you did have some definite plans for 
the construction of these facilities and improve- 
ments in 1944? 

A. Approximately the end of ‘4. 

Q. Isn’t it a fact that you had those plans before 
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the first Boeing Stratoliner was put into use in 
April 1945? 

A. It is possible that we had some plans along 
that line before that time. We have continually 
strived and stressed the development of facilities 
that will provide for the safe operation of aircraft 
at the San Francisco Airport. 

Q. Similarly, isn’t it true that you had definite 
plans for the improvement of those facilities and 
the extension of those facilities before the Con- 
stellations were put in use? 

A. The definite plans were a matter that was 
referred to in Mr. Jens letter; subsequent to the 
approval by the electorate of the 1945 bond issue, 
our plans were submitted to the air carriers for 
review in 1946. At that time TWA recommended 
[233] that the distance between the runways be 
increased to 1500 feet instead of the 700 feet con- 
templated. That is the time that the crystailization 
of the plans for the development took place. It is 
obvious that the airlines would have to be a part 
of such planning, because they are the principal 
customers of the Airport. 

@. And that plan was known in 1944 before the 
Boeing came into use and before the Constellations 
came into use, isn’t that so? 

A. In a preliminary manner, yes, but not con- 
elusive. 

Q. Didn’t you have definite plans at least as 
early as December Ist, 1944 for the construction of 
those facilities before the Boeings came into use? 
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A. It is possible that we were working on pre- 
liminary plans at that time. 

Q. To refresh your recollection, do you recall 
that on December Ist, 1944 there was an extensive 
meeting at the Airport attended by the Mayor, 
Mayor Lapham, and Mr. Cahill, Manager of Utili- 
ties, and eight Supervisors, and at that time ex- 
tensive public statements were made orally con- 
eerning the facilities to be constructed at the Air- 
port? 

A. I wouldn’t remember the exact date. I don’t 
recall that on that specific date, but if it occurred, 
well—— 

Q. Pardon me. Would you continue? Had you 
finished ? 

A. If you have evidence that that occurred, well, 
I state [234] that we were making plans in a pre- 
liminary manner at that time. 

Q. And there were public statements made at 
that time, is that not so, sir, concerning the expan- 
sion of those facilities? 

A. Well, I do not reeall. 

The Court: Did they call you into the meeting, 
do you recall? 

The Witness: Yes, I attended the mecting if it 
is—I attended one meeting at approximately that 
date coneernine—whether it would be six months or 
a year later I could not tell. 

Mr. Dyer: Q. And that was before the Boeing 
Stratoliners were put into use, isn’t that so? 

A. Yes. Well, I have already testified and there 
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is evidence that the Boeing Stratoliners were put 
in limited service prior to that time. I don’t believe 
TWA ever acquired more than four of those Strato- 
liners. 

Q. Isn’t it a fact that Boeing Stratoliners by 
TWA did not come into operation until April 1945? 

A. At our Airport. I am talking about Boeing 
Stratoliners in general. 

Q. My question is concerned with Boeing Strato- 
liner utilization in San Francisco. This meeting of 
which you have some recollection and these pre- 
liminary plans, at least, were in existence before the 
Boeing utilization of San Francisco, is that not so? 

A. Yes. 

The Court: It is now time for adjournment. I 
see you are having some difficulty in knowing what 
direction you are going in. We will take an ad- 
journment. 

Mr. Dyer: I am just about to land, Your Honor. 


(Thereupon an adjournment was taken to the 
hour of 10 o’clock a.m., Thursday, September 
10, 1953.) [235-A ] 


The Clerk: Trans World Airlines, Incorporated 


versus City and County of San Francisco, further 
trial. 


Harold Messersmith to the stand, heretofore 
Sworn. 
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HAROLD STANLEY MESSERSMITH 
resumed the stand on behalf of the defendants and 
eross-plaintiffs, having been previously sworn, tes- 
tified further as follows: 


Cross Examination—(Continued ) 

Mr. Dyer: Q. Mr. Messersmith, I wish to make 
elear a matter that was adverted to yesterday. Is 
it a fact that at the present time United Airlines 
is operating in the San Francisco Airport and is 
utilizing both space and facilities under a lease 
agreement ? A. Yes. 

Q. And they pay for both space and facilities 
under that lease agreement; is that correct? 

ma Yes. 

Q. And I am referring specifically to common 
use facilities as well as space? A. Yes. 

Q. And the term of that lease is for 40 years? 

A. That is correct. [236] 

Q. And the amount provided by that lease for 
payment by the United is less than the present 
schedule of rates and charges? 

ee Nes, it is. 

Mr. Thomson: For the sake of clarity, Mr. Dyer, 
you mean that by 40 years the period created by the 
lease itself; it hasn’t 40 years more to run? 

Mr. Dyer: That is correct, Mr. Thomson. I was 
referring to the lease term as stated in the lease. 

Mr. Thomson: Yes. 

Mr. Dyer: I will enter into the stipulation that. 
it was entered into, T believe, in 1947, if you will 


accept that. e 
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Mr. Thomson: I believe that is the correct data 
offhand. I will stipulate subject to any necessary 
correct. 

Mr. Dyer: Q. Mz. Messersmith, at the close yes- 
terday we were discussing the time when the City 
had contemplated and planned the expansion and 
the improvement of the facilities of the San Fran- 
cisco Airport. Do you recall a letter that was written 
on December 11, 1944 to the Board of Supervisors 
of the City and County of San Francisco and 
signed by Mr. Cahill, Manager of Utilities, Mr. 
Doolin, Manager of the Airport Department, and 
by the President and members of the Public Utili- 
ties Commission ? 

A. May I see the letter? 

Q. Yes, of course. This is a print of that letter, 
sir, contained in the official report of the Public 
Utilities [237] Commission for the fiscal year 1944 
and 1945. It commences on the page which I am 
indicating. A. Yes, I recall this. 

q. And that was a definite recommendation to 
the Board of Supervisors by the Public Utilities 
Commission on December 11, 1944, that the facili- 
ties and improvements at the Airport be constructed 
with the proposed $20,0000,000 to be derived from 
a bond issue; is that not correct? 

A. That is correct. 

Q. And the date of that letter was December 11, 
1944, was it not? A. That is correct. 

Q. And that was before the Boeing Stratoliners 
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aad been in service at San Francisco, is that not 
correct 2 

A. That is correct; we were preparing for them 

Q@. And also before the Constellations were put 
in service at San Francisco ? 

A. Yes, it was. The capital expenditure was re- 
quested in order to be able to accommodate the 
heavy type of aireraft that the scheduled air car- 
riers planned to operate. 

Q. You had m contemplation those heavy air- 
eraft about that time, is that correct? 

A. Yes, we did. 

Mr. Dyer: I will ask that this document be 
marked for identification, sir, and I will ask leave 
of Court that that [238] portion of this report en- 
titled “San Francisco Airport Department,” which 
extends from page 183 of that report to page 238 
be received in evidence. 

The Court: It may be admitted. 

The Clerk: Plaintiff’s Exhibit 17 marked for 
identification; Plaintiff’s Exhibit 18 admitted and 
filed in evidence. 

(Thereupon the report referred to above was 
marked Plaintiff’s Exhibit 17 for identification 
only.) 

(Thereupon chapter of report entitled “San 
Francisco Airport Department,” was marked 
Plaintiff’s Exhibit 18 and admitted into, evi- 
denee. ) 

Mr. Dyer: Q. Mr. Messersmith, as I under- 
stand one of the assertions of the City, it 1s that 
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the City and County of San Francisco to some 
extent exercises a police power at the Airport. Isn’t 
it a fact that the Airport is policed by members 
of the Sheriff’s Department of the County of San 
Mateo? 

A. 'The San Francisco Airport is located in the 
unincorporated portion of San Mateo County. The 
police functions that are carried out by the em- 
ployees of the Airport are the enforcement of rules 
and regulations and the proper control of the pub- 
lic. We have to control traffic. We have to see that 
vehicles and other people are restricted from going 
on the flying field or common use facilities of the 
Airport. That protection is necessary at the Air- 
port in order for the scheduled airlines and others 
to operate safely and efficiently. The Sheriff’s [239] 
Office does not assume that responsibility at the 
San Francisco Airport. 

The Court: May I inquire the purpose of this 
testimony ? 

Mr. Dyer: Yes, sir. One of the claims of the 
City, if the Court please, is that in the operation 
of this Airport that police power is exerted. We 
wish to show that in some of the phases of the op- 
eration of the Airport which would obviously in- 
volye the exercise of police power, that that simply 
is net the fact. 

Mr. Thomson: If Your Honor please, if the 
term “police power’’ happens to be in my pleadings 
—I’m not sure as to whether or not that term is 
incorporated, but if that is true, I used the term 
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“police power” in the general sense, not that it 
indicated exercise of authority by a police officer; 
but I find the law to be that the rate fixing power 
is part of the police power. If the term ‘‘police 
power’ appears in the pleadings, I used the term 
‘‘police power”’ in that sense. 

I think Your Honor’s curiosity as to the purpose 
of this particular testimony is well taken. 

Mr. Dyer: We are not concerned with people in 
uniform down at the Airport keeping the public 
in. line. 

The Court: I am unable at this time to fully 
appreciate the significance of this testimony. 

Mr. Dyer: Well, sir, police power, as we under- 
stand it, is a power which is exercised for the pro- 
tection of public [240] health, safety and morals, as 
I understand it, sir. And one of the points that I 
believe can be made in this case is that since the 
Airport is located wholly without the municipal 
boundaries of San Francisco and wholly without 
the veach of the Governmental powers of that 
party, that any claim that police power extends 
thereto is not a valid claim, and in support thereof 
I think we should bring to the attention of the 
Court the fact that in the exercise of obvious police 
power, let alone some which might be in question 
such as the regulatory power here, that the police 
power of the City and County of San Francisco 
was not exerted at that location. 

The Court: Where is the pleading that brings 
that into question ? 
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Mr. Dyer: I think it is implicit, sir, in the issues 
presented to the Court. The pleadings do not ver- 
batim say that police power is exerted there, but I 
think that that is a matter that the Court ulti- 
mately must consider. 

Mr. Thomson: Haven’t you proved enough, coun- 
sel, when you prove that the Airport is located in 
the County of San Mateo? Isn’t that sufficient for 
your purposes in raising any appropriate legal 
question ? 

Mr. Dyer: I do not think so. I think in addition 
we should bring to the attention of the Court the 
fact that the Airport is not policed and the police 
power is not exerted at that location. [241] 

Mr. ‘Thomson: We will stipulate that that power 
ceases outside the boundaries of our city. 

Mr. Dyer: Will you further stipulate that Dep- 
uty Sheriffs of the County of San Mateo and not 
police officers of the City and County of San Fran- 
cisco do any policing necessary ? 

Mr. Thomson: That is true; they are deputies 
appointed by the County of San Mateo because it 
is within its territorial jurisdiction. I will so stip- 
ulate. 

Mr. Dyer: With that, I will not pursue 

Mr. Thomson: I believe, however, I will add that 
those security officers are in part paid by the City 
and County of San Francisco. They are carried 
upon the payroll of the City and County of San 
Francisco in whole or in part, Mr. Messersmith ? 

A. They are paid in whole by the City and 
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County of San Francisco. They are there to protect 
the life and property of those using the facilities 
of the Airport, and they perform duties that the 
Sheriff of San Mateo County does not consider his 
responsibility. 

Mr. Dyer: I will move to strike that latter state- 
ment as a volunteer statement and as not responsive. 

Mr. Thomson: That may go out. 

The Court: It may go out. 

Mr. Dyer: I will accept the stipulation and not 
pursue this matter further, sir. [242] 

The Court: Very well. 

Mr. Dyer: Q. My. Messersmith, with reference 
to your testimony of yesterday coneerning your 
journey on the TWA coach flight to Chicago 

Mr. Thomson: Jansas City. 

Mr. Dyer: Q. Kansas City; I beg your pardon, 
—do you have any personal knowledge of the total 
fares paid by the passengers in that plane at that 
time ? 

The Court: It is limited to your knowledge. 

A. Only on the basis that I indicated yesterday, 
and that the fact that the first stop of the flight 
was Kansas City, so that none of the passengers 
could have paid less than the amount I said, ap- 
proximately $70 per passenger, and many of them 
who did not get off at Kansas City and went on 
had paid considerably more, because the next stop 
was several hundred miles further along the route. 

Mr. Dyer: Q. Had you seen the flight manifest? 

A. No, I did not sce the flight manifest. but I 
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am aware that the C.A.B. does not permit the air 
carriers to allow people to ride on those revenue 
flights free. 

@. Have you ever investigated the records of 
TWA. to determine precisely how much money was 
paid by all those passengers for that flight? 

A. No, sir, I did not, but I have investigated the 
records of all of the air carriers as issued by the 
Civil Aeronautics [248] Board, and we find that, 
predicated on the average load factor, that the air- 
lines’ total revenue from passenger service at San 
Francisco Airport, dealing—— 

Mr. Dyer: Just a moment, if the Court please; 
TI submit that his answer thus far is not responsive 
and is volunteered. I simply asked if he had inves- 
tigated the records of this one airline as to the 
revenue received from that particular flight. I don’t 
believe that that calls for a general statement as to 
the overall revenues of all airlines. 

Mr. Thomson: I don’t think you can tell whether 
he is answering the question until he completes his 
answer. 

Mr. Dyer: I think you can tell at this time. 

The Court: I will merely have the reporter read 
the question and the answer as far as given. 

(The reporter read as directed.) 

‘he Witness: (Continuing) In passenger service 
only, because it is nearly $250,000 per day. 

Mr. Dyer: I move that all of that answer with 
the exception of the word “no’’ go out, sir, as not 
responsive. 
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The Court: The objection will be overruled. The 
question and answer may stand. 

Mr. Dyer: Q. Do you have any information of 
your own knowledge concerning the amount of ex- 
press that was Joaded on that plane? 

A. Ido not have any personal knowledge of that 
fact. [244] However, I answered it by stating ap- 
proximately or in excess of the amount, because I 
purposely made the figure very low so that it would 
be less than you would normally realize from a 
full revenue load. 

Q. You did not see the number of express ship- 
ments that were loaded on that plane, did vou, Mr. 
Messersmith ? 

The Court: The answer is he doesn’t know. 

Mr. Dyer: He doesn’t know. All right, sir. 

Mr. Dyer: Q. I think that you also referred to 
the amount of mail carried on that flight? 

A. I did not refer to the amount of mail; T 
referred to the fact that mail was carried. 

Q. Mail was carried. Do you have any knowl- 
edge, of your own knowledge, how much mail was 
earried ? A. No, I do not have. 

Q. Do you have any knowledge of the expenses 
of TWA that were allocated to that flight, overall 
expenses, of vour own knowledge? 

A. No, but I have seen reports issued by TWA 
as to their financial status and as to the amount of 


profit that they are making. 
Q. That is overall, but my question was an allo- 
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cation of expenses to that particular flight, such as 
out-of-pocket expenses. 

A. The answer to that is no. However, we do 
know that the [244] revenue load factor or the 
revenue derived per flight out of San Francisco 
Airport is far higher than the average revenue that 
TWA realizes from other Airports on its route. In 
many instances it is hundreds of per cent higher. 

Mr. Dyer: I move to strike that entire answer 
with the exception of the first word “no’’. 

The Court: It may go out. 

Mr. Dyer: Q. Mh. Messersmith, as I understood 
your testimony on that point, it was that TWA, on 
the basis of your assumptions and your derived 
figure, obtained a certain amount of revenue from 
one of several customers of the Airport; that is 
correct, 1s it not? A. That is correct. 

Q. Do you relieve that a rate of any Utility 
should be based upon the amount of revenue that a 
customer of that Utility might obtain from the util- 
ization of the service? 

A. No, I do not believe that that is necessarily 
the barometer upon which they should pay. Our 
schedule of rates and charges now in effect are not 
predicated on that basis unless an air carrier by 
preference requests that they be placed on that 
hasis. Now we have what is called an alternative 
schedule. That has been chosen by request by one 
air carrier. In that instance the carrier accepted 
the application of a 3.2 per cent penetration into 
its gross receipts for passenger revenue at the San 
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Francisco Airport. That was not mandatory [245] 
in our rate and charge schedule but provided an 
alternate by which short haul carriers who have a 
repetition of landings at close intervals may accept 
that method of payment. J might add that on that 
basis they are paying more today than the schedule 
of rates and charges provides for. 

Q. Mr. Messersmith, let me put it to you this 
way: A customer of the Telephone Company util- 
izes certain telephone services, and because he is 
able to place certain telephone calls he obtains cer- 
tain profits. Do you believe that the charges of the 
Telephone Company to that man for the use of that 
service should be based upon the profit that that 
man makes? 

A. No, and in our rate and charge structure we 
have not pursued that method. We have pursued 
the method of trying to determine or determining 
the cost of perpetuating the Airport and by per- 
petuating certain segments of the Airport and then 
dividing the cost among the users. In the case of the 
scheduled air carriers the rate and charge structure 
now in existence is predicated on the utilization of 
our common use facilities to 80 per cent of its po- 
tential. In actual effect we are down around 30 to 
40 per cent, so that even if we derive all of the 
revenue on the schedule—on the basis of our pres- 
ent schedule of rates and charges, we will only 
realize less than half of the revenue necessary to 
perpetuate the common use facilities based on 
today’s volume of traffic. 
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Q. Mr. Messersmith, I take then that your an- 
swer is that you [246] don’t believe the charges 
to a customer should be based upon the profit or 
revenue that a customer may receive through a par- 
tial utilization of the service provided, is that cor- 
rect? 

A. No. But that may point out the reason that 
we have mentioned these proportions,—that is the 
payment by TWA as opposed to the revenue,—is 
that Mr. Thompson in his testimony indicated that 
this was going to do great economic harm or damage 
to TWA; and relatively the charges are insignifi- 
eant as compared with the total revenue. 

Mr. Dyer: I will move that that latter statement 
geo out as irrelevant and the opinion and conclusion 
of the witness. 

The Court: The question and answer may stand. 
The objection will be overruled. 

Mr. Dyer: @. Mr. Messersmith, I wish to dis- 
cuss with you briefly the letter that was received in 
evidence at the instance of the City and is marked 
Defendants’ Exhibit E. It is a letter to Mr. B. M. 
Doolin, dated May 17, 1946, and signed by A. M. 
Jens, Jr., of TWA. Mr. Jens at that time was a 
member of the Air Transport Association of 
America, was he not, sir? 

A. JI never heard that he was secretary of the 
Air Transport Association. This is signed J. M. 
Jens, Jr., Secretary, Transcontinental and Western 
Air. 

Q. That is right; but I have some question 
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whether that is responsive. Isn’t it a fact at that 
time he was a member of the Air Transport. Asso- 
ciation? [247] A. I would not know. 

Q. Would you read the second paragraph of 
that letter to refresh your recollection? 

A. (Reading) “The investment necessary t- pro- 
vide a second runway system is considerable and, 
unless full value can be achieved from the use of 
the field, does not seem to be justified. After con- 
siderable investigation the Air Transport Associa- 
tion of America has decided upon a recommended 
spacing for such runways of 1,500 feet from cen- 
terline to centerline in order to permit simultaneous 
operations under other conditions than contact. We 
subseribe to this recommendation and believe that 
anything less will not achieve fully the desired ob- 
jective.’’ 

Q. Isn’t it a fact, Mr. Messersmith, that he was 
there speaking of a recommendation of Air Trans- 
port Association of America? 

A. It would appear to me, if you are asking that 
question, that it was both the Air Transport Asso- 
ciation and TWA’s recommendation. TWA is a 
member of the Air Transportation and participates 
in the existence of that group. 

Q. He is speaking here specifically, however, of 
the recommendation of the Association: isn’t that 
so? 

A. I would anticipate that if it was from the 
Airport [248] ‘Transport Association, it would have 
been on their stationery and not on TWA station- 
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ery. We have other correspondence from the Air 
Transport Association that does not come on air 
earrier stationery. 

@. Weill, I don’t wish to prolong this unduly, 
My. Messersmith, but isn’t it a fact that the letter 
speaks of the recommendation of the Air Transport 
Association ? 

The Court: The letter will have to speak for it- 
self in any event. 

Mr. Dyer: Very well, sir. 

Mr. Dyer: Q. Isn’t it a fact that from time to 
time the Airport has asked the advice of various 
airline and Airport Associations such as the Air 
Transport Association ? 

A. It is a fact that we confer with representa- 
tives of the scheduled air carriers regularly using 
our facilities from time to time in the planning of 
our Airport development. 

@. And you ask them for advice and recom- — 
mendations; is that correct ? 

A. Yes, we do ask them for advice, reecommenda- 
tions and various data. 

Mr. Dyer: That is all for Mr. Messersmith on 
cross examination. [249] 


Redirect Examination 
Mr. thomson: Q. Mr. Messersmith, in the ealeu- 
lation of the revenue from this flight from San 
Francisco to Kansas City, which is becoming quite 
famous, did you calculate in the figure which you 
furnished to his Honor any revenue from mail? 
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A. I made my statement at that time that that 
would be the approximate passenger revenue, and 
in addition that they would derive reveme, [I be- 
lieve, from airmail and other cargo. 

Q. Your figure, however, did not comprehend 
revenue from mail, am I correct? 

A. It did not. 

Q. Likewise, is the same thing true of the reve- 
nue which might have been derived from express? 
Was that calculated in your figure? 

A. It was not. 

Q. Does the Railway Express business of the 
Airport—Rather, does the express business being 
operated at the Airport embody any operation of 
aircraft by the express company? 

A. No, it does not. 

Q. Just what is the activity of the express com- 
pany in that connection? 

A. They primarily serve the scheduled airlines, 
at the Airport. They use—they collect and dissemi- 
nate express. That is, they collect express that is 
being shipped by these various schedule air car- 
riers, and when express is brought to [250] the Air- 
port by the air carriers they distribute that express. 

Q. Are you familiar with the figures embodied 
in the document of October 1942, with respect to 
common use facilities to be used hy TWA? 

iieees, Iam. 

Q. Have you compared those figures with the 
rates and charges then in effect? 

A. Yes, I have made a comparison of the sched- 
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ule of rates and charges then in effect with those 
included in the 1942 leasing agreement with TWA. 

Q. What is the result of your comparison? 

Mr. Dyer: J will object to that as incompetent, 
irrelevant and immaterial; it isn’t the best evidence. 
The lease is either valid or isn’t, your Honor, and 
T don’t see how inquiry of this nature could aid 
the Court in determining that question. 

Mr. Thomson: It is my purpose to establish that 
the figures set forth in the October 1942 document 
are In precise accord with the rates and charges 
then in effect, and from that this Court could rea- 
sonably draw a conclusion to the proper construc- 
tion of the document so that those rates and charges 
apply, subject to further revision of rates and 
charges. That is the purpose of this testimony, your 
Honor. 

Mr. Dyer: Your Honor, if the lease is a valid 
document and that was the bargain of the City at 
the time, then I [251] believe that we are obligated 
to pay those rates and charges or those rentals and 
no others. 

On the other hand, if the Court decides that the 
position of the City is correct, then we pay such 
level of rates and charges as may be determined by 
the Public Utilities Commission of the City. 

Those are questions of ultimate fact, and I be- 
heve that any evidence of the details underlying 
those facts by which the City may arrive at some 
level of rates and charges to be determined by the 
Public Utilities Commission of the City in the event 
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of a decision adverse to the plaintiff’s position is 
not pertinent evidence. 

The Court: It may or may not become material. 
I will allow it subject to your motion to strike and 
over your objection. 

Mr. Thomson: Q. What is your conclusion after 
making that comparison, Mr. Messersmith ? 

A. The schedule of rates and charges concern- 
ing common use facilities or landing charges is the 
same in the schedule of rates and charges adopted 
by the Commission and the lease agreement. 

Q. In other words, there is complete aceord in 
those figures? A. Yes, there is, 

Q. There has been mentioned in the testimony 
throughout taxi-ways and runways and aprons and 
paved areas. Will you, [252] for the information 
of the Court give an estimate as of today as to the 
length and extent of those paved areas, inclusive 
of the runways and aprons? 

A. Well, the total paved area that is considered 
common use facility would be equivalent to approxi- 
mately 60 miles of four-lane highway such as the 
Bayshore Freeway. That is, the equivalent amount 
of paving as to common use facilities. 

Q. Well, you say “equivalent amount of paving”. 
Do you mean from the standpoint of distance? 

A. Well, vou could compare the runways, tanxi- 
ways and apron areas that are used for common 
use purposes by scheduled airline carriers and 
others to a four-lane highway 60 miles in length. 

Q. That is all on the airport. though? 
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A. Yes, that is all on what we call the common 
use facilities. 


Q. I have here Plaintiff’s Exhibit 1, which sets 
forth various operations of the airport by TWA 
under the category of various planes, and noting 
the runways item, November of 1952 to December 
Sist, 1952, there appears from this exhibit that. 
there is one DC-4, one DC-3 and seven Constella- 
tions. As of today is that about representative of 
the proportion between those different types of 
planes? 


A. It is approximately representative. I believe 
that the number of Constellations flights have in- 
creased. 

Q. Do the Constellations operated as of today 
by TWA vary [253] as to weight? 


A. Well, as I recall the initial Constellation 
plane put in service by TWA in approximately 
1947 weighed 77,800 pounds. I believe the present 
Constellation’s maximum gross weight has come up 
as high as 120,000 pounds. 

Q. Is there more than a 120,000 pound Constel- 
lation in operation today by TWA? 

A. Yes. That is the maximum weight of the air- 
eraft that I know they are operating today. How- 
ever, I understand that they contemplate the opera- 
tion of a larger Lockheed Constellation. 

Q. Have you heard about that new design in 
Constellation ? 
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A. Well, I believe it is a Lockheed 1049-C, and 
will have a maximum weight of 130,000 pounds. 
Mr. Thomson: Inasmuch as T might require Mr. 
Messersmith to testify on this subject, may I again 
present to you what I discussed with you when his 
Honor came on the bench? 


Mr. Dyer: Yes. 


Mr. Thomson: I would appreciate a stipulation 
that the property referred to in this letter is the 
same area that was involved in your questions to 
Mr. Messersmith yesterday. I can prove it, but there 
is no need of eneumbering the record unnecessarily. 


Mr. Dyer: I will stipulate that that is the area 
in front of Hangar No. 4, which was adverted to 
by me yesterday. [254] 

Mr. Thomson: Yes. And you made particular 
reference to the right of ingress and egress, and 
also the right of others, other aircraft companies, 
to traverse the area. 


Mr. Dyer: I think that in discussing that area 
that was the purport of the questions. 
Mr. Thomson: I ean offer this in evidence or 


read it into the record, whichever your Honor pre- 
fers. 


The Court: You might read it into the record. 


Mr. Thomson: This is a letter addressed to my- 
self as Public Utilities Commission counsel under 
date of December 3, 1952: 
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“Mr. A. Dal Thomson 1 December 1952 
Public Utilities Counsel 

Office of the City Attorney, City Hall 

San Francisco 2, California. 


Re: Use of Space Adjoining Hangar No. 4 and 
to the East Thereof—San Francisco Inter- 
national Airport. 


“Dear Mr. Thomson: 

‘Referring to your letter of 11 September 1952 to 
Lew Goss requesting that TWA pay for the space 
hereinafter referred to at the rate of $0.75 per 
square feet per annum in connection with TWA’s 
maintenance of aircraft thereon: 


“Beginning with the month of January this con- 
firms that for such time as TWA does maintenance 
work [255] on aircraft on the space outlined in yel- 
low on the drawing attached hereto (and to tripli- 
cate copies hereof) TWA will accept and pay 
monthly billings from the City and County of San 
Francisco for such use of said space at the rate of 
$2,137.50 per annum. As shown on the attached 
drawing of your Utilities Engineering Bureau (No. 
BA-10567) this area comprises 28,500 square feet. 


‘‘As we have agreed, this arrangement shall in 
no wise be construed as having any effect upon our 
respective rights or obligations under any existing 
permits or contracts or litigation in regard thereto. 
Receipt and payment by us of initial billing for the 
month of January 1953 will constitute sufficient ae- 
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knowledgment of our understanding in this regard. 

‘“Very sincerely yours, 


“Trans World Airlines, Ine. 
“by Ay. Thonipson,,.Jr. 
“General Manager of Properties. 


“P.s.: For convenience, I herewith return the 
permit forms transmitted by your letter of 21 No- 
vember 1952 from which J have detached the re- 
ferred to drawing, attaching copies of same to origi- 
nal and triplicate copies of this letter. 

A.R.T., Jr. [256] 


“CC: L. W. Goss—ART/LB—Attach.” 


Mr. Thomson: Q. Now, Mr. Messersmith, what 
does that figure of $2,137.50 per annum represent? 

A. Well, that represents the payment of charges 
for the area that was—that TWA was entitled to 
use for ingress and egress. However, they were util- 
izing it for the maintenance and overhauling and 
servicing of aircraft. Consequently, that was brought 
to their attention, also the damage that had heen 
sustained over a period of time, and it resulted in 
that payment. 

T might advise, too, that in that letter the first 
figure stated, 75 cents per square foot, per annum, 
should be seven and one-half cents per square foot 
per annum. 

Q. In any event, it was resolved in the figure of 
$2,137.50? A. It was, that is correct 
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Q. What does that figure represent, Mr. Mes- 
sersmith ? 

A. It represents an area of approximately 28,- 
000 square feet that is used exclusively by TWA. 

@. Does it have any relevancy to the regular 
schedule of rates and charges? 

A. It is in accord with the existing schedule of 
rates and charges. 

@. Mr. Messersmith, in 1942 and throughout the 
year of 1942 [257] how many scheduled air carriers 
were there in the whole United States? 

A. Well, according to the Civil Aeronautics 
Administration Statistical Handbook of Civil Avia- 
tion, there were 19 Federally certified scheduled 
aircraft operators in the United States. 

Q. How many under that heading 


The Court: Just a moment. Break that down 
further so I may have a better understanding of it. 

The Witness: There were 19 different corpora- 
tions engaged in scheduled air carrier operations, 
that is, passenger or passenger and mail or passen- 
ger, mail and express activities throughout the en- 
tire United States. 

The Court: What date is that? 

The Witness: That is—that was as of 1942. 

Mr. Thomson: Q. Does that comprise the full 
year of 1942? A. Yes, it does. 

Q. I don’t know whether his Honor understands 
the significance of the words ‘‘scheduled air ear- 
riers.” I know for a long time I didn’t understand 
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it. Will you explain the significance of the words 
“scheduled air carriers” ? 

A. Well, the scheduled air carrier in this in- 
stance is one that has a Federal Certificate of Com- 
petency to operate on a given route in the United 
States. That is issued by the Civil Aeronautics 
Board. [258] 

The Court: You could schedule a train in the 
same way. 

Mr. Thomson: Yes, your Honor. 

Mr. Thomson: Q. There are, however, some out- 
fits that are called non-scheduled ? 

A. Yes. I do not have any knowledge of any real 
operations of any unscheduled or irregular air ear- 
rier at that time. 

Mr. Thomson: I think we would have to go to 
Oakland for that information, wouldn’t we? 

Mr. Thomson: Q. Now, these total scheduled 
air carriers of 19, and still referring to the whole 
year of 1942, how many planes were in operation 
by those scheduled air carriers? 

A. The aircraft in service by the 19 scheduled 
air carriers amounted to a total of 186 aircraft 
throughout the United States. 

The Court: What is it today, if vou have it there 
available ? 

The Witness: I do not have today’s figure, but 
I have 1948 at which time it was 878. It has grown 
substantially since that 1948 report, however. 

Mr. Thomson: Q. Still referring to the year 
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1942, how many of these 28 scheduled aircraft op- 
erated planes weighing more than 25,500 pounds? 

A. This particular report does not show 1942. 
However, in December of 1948 it indicates that 
there were no aircraft operated by the scheduled 
aircraft domestically in the United [259] States 
of weights exceeding 25,500 pounds. 

Q. When was aircraft exceeding 25,500 pounds 
first placed in service by any scheduled aircraft 
carrier in the United States? 

Mr. Dyer: Your Honor, in line with my pre- 
vious objection may the record show I object to 
this question and to this line of questioning on the 
ground that it 1s incompetent, irrelevant and im- 
material ? 

The Court: Let the record so show. Objection 
will be overruled. I have given you the widest lati- 
tude for a number of days and he is trying to catch 
up with you. 

A. This report of the Civil Aeronautics Admin- 
istration shows that in December of 1945 there were 
five four-engine aircraft in operation by the sched- 
uled air carriers in the entire United States. 

Mr. Thomson: Q. I wasn’t directing my ques- 
tion, Mr. Messersmith, to the element of four-en- 
gined aircraft. [ was directing my question to the 
element of 25,500 pounds. 

Now, how many planes were in serivee by any 
scheduled aircraft carrier in the United States in 
excess, at that time, of 25,500 pounds? 

A. Oh, on December 31st, 1945, there were five. 
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Q. Were there any more than five? 

A. No, the report of the Civil Aeronautics Ad- 
ministration indicates a total of five. [260] 

Q. By that date of December 31st, 1945, that 
you have just referred to, how many aireraft were 
there 1n operation by scheduled airlines which were 
less than 25,500 pounds? A. 416. 

Q. When did the Lockheed Constellation first 
go into service at any place in the United States by 
a scheduled aircraft carrier? 

A. The report of the Civil Aeronautics Admin- 
istration shows that there were 16 Lockheed Con- 
stellation L-49’s in service June 30th, 1946. 

Q. Is that the first record of service hy any 
Constellation ? 

A. That is the first record of service hy a Lock- 
heed Constellation. 

Q. How many four-engined planes were in op- 
eration by any scheduled airline in December 1946? 

A. The report of the Civil Acronautics Admin- 
istration indicates that on December 31st. 1946 there 
were a total of 17 four-engined airplanes operated 
by the scheduled air carriers throughout the United 
States. 

Q. Then it wasn’t until 1946, was it. Mr. Mes- 
sersmith, that there were any experience or appreci- 
able knowledge on the cost of maintenance or cost 
of operation of aircraft of the type of the four- 
engined aircraft, is that correct? 

Mr. Dyer: I will object to that on the ground it 
is incompetent, irrelevant and immaterial. The cost 
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of maintenance [261] of aircraft, the subject ad- 
verted to by Mr. Thomson, has no bearing on the 
issues in this case. 

Mr. Thomson: Well, I think the question prob- 
ably could be more successfully objected to on the 
ground it is leading, and I will withdraw it. 

Mr. Thomson: Q. Mr. Messersmith, when did 
you first begin to acquire any knowledge as to 
whether or not planes of the Constellation type 
were coming into general use? 

A. To the best of my recollection it was in 1948. 

Mr. Thomson: You may take the witness. 


Reeross Examination 

Mr. Dyer: @. Mr. Messersmith, in response to 
Mr. Thomson’s questions on redirect examination 
you referred to the Railway Express Agency and 
said that charges to that Agency were not charges 
to the airlines. 

Well, now, isn’t it a fact that in your schedule 
of rates and charges certain services are noted 
therein for which charges are not made to airline 
companies ? A. I would prefer 

Mr. Thomson: Just a moment. Pardon me, Mr. 
Messersmith. Mr. Dyer, is your question directed 
to the San Francisco Airport? 

Mr. Dyer: I am referring to the 1951 schedule 
of rates and charges of the San Francisco Airport. 

Mr. Thomson: Well, wouldn’t that schedule speak 
for itself? 

Mr. Dyer: Well, I am asking him if he knows. 
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The Court: Do you know? Do you understand 
the question ? 

The Witness: I do not understand the question. 
It is general, refers to air express rates and charges 
in general. 

Mr. Dyer: Q. As I understood your answer to 
Mr. Thomson’s question, it was that the Airport 
makes certain charges to the Railway Express 
Agency for the use of certain space at the Airport 
which it utilizes in the handling of air express, and 
his question, as I take it and as I recall it, is that 
that charge was not made to an airline company. 

A. We do not bill the air express company for 
any utilization of the airport. The air earricrs are 
the ones that bill the air express company for the 
use of airport facilities. 

Q. Isn’t it a fact that under your schedule of 
rates and charges—and I am now referring to the 
ates and charges at the San Francisco Airport— 
that there are charges therein to be made to petro- 
leum companies for the use of wharves? 

A. Yes, there is a portion of our schedule of 
rates and charges applicable to that phase of op- 
erations. 

Q. And that, of course, is not a charge applic- 
able directly to an air line, is it? 

A. It is not a charee directly to anyone that 
does not use the facility. [263] 

Q. Now, also isn’t it a fact that you also have 
charges for the use of pipe lines at the Airport? 

A. That is correct. That would he applicable 
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either to petroleum companies, airlines, or others 
who may acquire those facilities. 

Q. That is correct. And that may be applicable 
under your schedule of rates and charges to avia- 
tion companies and to other types of companies? 

A. That’s right. On the same terms and con- 
ditions. 

Q. Yes. Now, Mr. Thomson put some questions 
to you, and as I understood his questions he re- 
ferred to a comparison of rates under the present 
schedule and those under the schedule of 1942. Was 
there any schedule of rates and charges in 1942? 

A. Yes, there was. 

Q. When was the first schedule of rates and 
charges promulgated by the Public Utilities Com- 
mission of the City? 

A. I do not have that information with me. It 
eould be supplied by the Public Utilities Commis- 
sion. 

Q. Isn’t it a fact the first schedule was promul- 
gated effective September Ist, 1946? 

A. No, that is not a fact. 

Q. That is not a fact? Do you have any recol- 
lection at this time of when the first schedule was 
promul gated 2 

A. I would prefer to refer to the record at the 
Public Utilities Commission for that information. 
However, I can give [264] you the date that the 
schedule of rates and charges that was adopted prior 
to the consummation of the TWA lease was adopted. 

Q. Isee. Now, I notice that you have read from 
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a document in your hand concerning a number of 
four-engined planes in commercial service generally 
during the years 1945, 1944 and 1946, as I recall. 
Now, isn’t it a fact, Mr. Messersmith, that most of 
the four-engined planes in the United States were 
utilized by the Military during those very critical 
war years? 

A. ‘That is correct. The fonr-engined airplanes 
of the size of the Lockheed Constellation did not 
come into use until possibly 1943 or 1944. 

Q. And isn’t it a fact that the Lockheed Con- 
stellations were made available to the Military 

ay hat ssrieht. 

Q. in 1943 and 1944? 

A. Their development was greatly accelerated be- 
eause of the requirements for that type of aircraft 
for war use. 

Q. And I take it that that document from which 
you read would not have statistics concerning the 
number of four-engined transport planes which 
were utilized by the Military or which had been 
taken over by the Military from aviation compa- 
nies during the war? 

A. That is correct. However, by December 3lst, 
1946, they had returned some of the aircraft, and 
at that time there was a total of 17 four-engined 
aircraft operating by all of the domestic air car- 
riers in the United States. 

‘Q. The possibility, or in fact the probability of 
four-engined aircraft coming into eommercial use 
was well known at that time, isn’t that so? 
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A. Yes. That is why we were going before the 
electorate in an effort to acquire funds for the de- 
velopment of an airport that would provide facil- 
ities from which TWA and others could operate 
safely. 

Mr. Dyer: That is all. 

Mr. Thomson: Just a moment, Mr. Messersmith. 
I overlooked a question or two that I should have 
asked on redirect examination. If I may have the 
privilege of reopening the redirect examination? 

The Court: You may. 


Further Redirect Examination 

Mr. Thomson: Q. Mr. Messersmith, have you 
prepared a chart with reference to comparison of 
charges at airports other than San Francisco, and 
including charges at San Francisco? 

A. Yes, I have. It was done under my direction. 

Q. I show vou this. Is this the chart that you 
had prepared under your direction ? 

A. Yes. Those are comparative charges for other 
airports [266] and various types of aircraft, predi- 
cated on the schedule of rates and charges provided 
by the various airports included in the report. 

Mr. Thomson: I will offer this in evidence, if 
your Honor please. 

Mr. Dyer: I will object to it, if your Honor 
please, on the ground that it is improper redirect 
evidence. I don’t recall that this subject was ad- 
verted to on cross examination. | 

The Court: Well, counsel, probably you didn’t 
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follow me. He indicated he overlooked it and the 
Court gave permission. 


Mr. Dyer: Further object to it on the ground 
that it is incompetent, irrelevant and immaterial. 


Mr. Thomson: Of course this subject was some- 
what extensively gone into by counsel for the plain- 
tiff in inquiry as to practices and charges at other 
airports. He went at great length into the practice 
of Los Angeles. 


Mr. Dyer: May I call your Honor’s attention to 
the fact that that subject was not adverted to by 
counsel for the plaintiff. I went into the subject of 
what type of arrangement, whether contract, lease 
or public utility relationship was used as to the 
various airports. I believe the record will sustain 
my statement that at no place did I advert to 
charges at the various airports throughout the 
country. As a matter of fact, I have consistently 
objected to evidence of that nature. [267] 

The Court: You might identify this for the 
Court. What is it? 

Mr. Thomson: This is a tabulation of Per- 
haps it would be easier if I just handed it to your 
Honor. (Handing document to the Court). It Is a 
tabulation of charges at various airports through- 
out the country. 

The Court: Matter submitted? 

Mr. Dyer: Yes, sir. 

The Court: Objection will be overruled. 
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(Thereupon tabulation of charges referred to 
above was admitted into evidence and marked 
Defendants’ Exhibit F.) 

Mr. Thomson: Q. Mr. Messersmith, did you take 
occasion in the course of your duties shortly prior 
to March 18, 1953, to submit to various airlines a 
schedule of rates and charges studies, and conces- 
sion arrangements? 

A. Yes, that was submitted through the office of 
the manager of Utilities. 

Q. And was this submitted to TWA in addition 
to the various other airlines? 

A. Pardon me, I would like to see the document 
to make certain. 

The Court: We will take a recess so that counsel 
can show the witness that document. 

(Short recess.) [268] 

My. Thomson: Q. Mr. Messersmith, in the year 
1951, in March or prior to March, 1951, did you 
have occasion to prepare any document for submis- 
sion to the airlines? A. Yes. 

Q. If will hand you this. Is that the document? 

A. Yes, this is the document. 

Q. That is headed ‘‘Interim Rate & Charge Re- 
port, San Francisco Airport, March, 1951.” What 
in substance did this document consist of ? 

A. Well, in substance, it consisted of an explana- 
tion as to the justification for the 1951 schedule of 
rates and charges. 

@. Was this document transmitted to TWA 
among other airlines? ae Vest 
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Mr. Thomson: We will offer it in evidence, if 
your Honor please. 

Mr. Dyer: I will object to it, if your Honor 
please. As far as we are concerned, it is hearsay. 
It also, from my brief examination of it,—I have 
just been handed a copy—contains opinions and 
conclusions, and further it is self-serving, and T 
don’t believe that it is proper redirect evidence, and 
I believe it is wholly irrelevant, incompetent and 
immaterial. 

Mr. Thomson: It isn’t hearsay, vonr Honor. in 
any sense, for the reason that it was submitted to 
TWA. Let me ask one more question: 

Was there any comment from TWA on this doen- 
ment? [269] 

A. J do not recall receiving anv comment. 

Mr. Dyer: TI have the further objection, if your 
Honor please, that the schedule of rates and charges 
as alleged in the answer and cross-complaint may 
have some bearing on the issues of this case, but the 
underlying document and the arguments of the City 
in support of those rates and charges certainly 
shouldn’t have any bearing on the issues in this 
ease. The ultimate fact is: 

What are the schedule of rates and charges? 

Mr. Thomson: Tf the Court please, T don’t think 
counsel is entitled to assume in his own favor a de- 
cision of the Court which would uphold the plain- 
tiff’s position in this case. 

The very question, of course, is whether or 
the schedule of rates and charges is applicable or 


not 


486 Trans World Airlines, Ine., vs. 


(Testimony of Harold Stanley Messersmith.) 
whether the so-called frozen charges are applicable, 
and if your Honor should arrive at a decision favor- 
able to the City, the contents of this document would 
serve to some extent to sustain your Honor as to 
the rates and charges to be applied. 

Mr. Dyer: If your Honor please, I do not believe 
that the reasonableness or unreasonableness of a 
charge is in issue before this Court. The reasonable- 
ness or unreasonableness of a Public Utility rate, 
if such these charges are, is a matter solely for the 
determination of an administrative body. The cases, 
IT believe, are uniform that the question of reason- 
ableness or unreasonableness of a Public Utility 
rate is essentially [270] a matter for legislative in- 
quiry through a Public Utilities Commission. This 
Court has only to determine whether the schedule 
of rates and charges applies or whether the rentals 
apply. 

I do not believe that it is pertinent or that this 
Court has any jurisdiction to determine the reason- 
ableness or unreasonableness of the rates. There are 
many decisions on that point, if your Honor please. 

Mr. Thomson: <A further ground upon which 
your Honor could well admit this document is that 
it is an official document, established by the witness 
to have been such, prepared in the usual course of 
his duties. I think the rule as to official documents 
is not limited to documents which might be adverse 
to the City. 

I offer it also upon that theory. 

Mr. Dyer: I think the main objection is, sir, that 
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this document is not pertinent to the issues in this 
case, and it concerns essentially the reasonableness 
or unreasonableness of a rate of a Public Utilities 
Commission which sits in the State Building and 
of the City which sits in the City Hall that will 
consider these matters and not any judicial body 
of the Federal Government. 

Mr. Thomson: If your Honor please, in an en- 
deavor to shorten proceedings and in my desire not 
to lead the Court into any error, I will withdraw 
the offer at this time. [271] 

The Court: It may be admitted for the purpose 
of identification. 

Mr. Thomson: Very well. 

The Court: Jt may assist me. T do not know 
fully the problems that I may meet here. You gen- 
tlemen are closer to your case, to your theory of 
the case. I think it might be helpful if it goes in 
subject to a motion to strike over your objection. It 
may assist the Court. 

Mr. Thomson: I will withdraw my 

The Court: I am not prepared to say, so that 
you have an opportunity and eounsel have an op- 
portunity. I will strike it if T determine that it 
won’t reach anv of the issues of this case or whether 


or not it is admissible. 

Mr. Dyer: I think I have stated my reasons 
clearly to your Honor, and at the appropriate time 
then I will make a motion to strike. 


The Court: Very well. 
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Mr. Thomson: Will it be marked as an exhibit 
now subject to a motion to strike? 

The Court: It may go in. 

The Clerk: Defendants’ Exhibit G admitted and 
filed into evidence. 

(Whereupon report referred to above was 
marked Defendants’ Exhibit G and admitted 
into evidence.) 

Mr. Thomson: Q. Counsel mentioned in his ques- 
tioning [272] to you about the wharfage charge on 
the gasoline supplied. Will you enlighten us as to 
how gasoline first comes to the Airport? 

A. The Public Utilities Commission in develop- 
ing seaplane harbor facilities also made available a 
waterway by which the scheduled air carriers and 
others can effect deliveries of gasoline to the Air- 
port via barge delivery. This devélopment cost the 
City $500,000. 

The air carriers and the petroleum companies by 
availing themselves of the use of the waterway pro- 
vided hy the city are able to save approximately 
one-quarter of a cent per gallon of gasoline. Their 
consumption for the deliveries at the present time 
amount to approximately 30,000,000 gallons per 
year. We derive a wharfage fee that amounts to 
25 cents per 42 gallon—25 cents per 52 gallon bar- 
rel. That means that we derive approximately $20,- 
000 per year for the use of these wharves and other 
facilities provided by the City. 

Mr. Dyer: If your Honor please, I move to strike 
that answer upon the ground that it is not respon- 
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sive and it is a volunteered statement. The question 
did not call for the cost to the City with reference 
to wharfage charges to gasoline companies. 

The Court: I will allow the question and answer 
to stand. 

Mr. Thomson: Q. Mr. Messersmith, I have a 
memorandum here which indicates that the actual 
charges are two and one-half [273] cents per 42 
gallons. 

A. That is correct. I believe I stated 25: two and 
a half cents per barrel is correct. 

Mr. Thomson: You may take the witness. 


Reevoss Examination 

Mr: Dyer: @. Mr. Messersmith, do vou have 
before von a copy of the exhibit entitled ‘“‘Opera- 
tional Charges per Average Take-off and Landing”? 

A. Yes, I have. 

Mr. Dyer: If the Court please, I take it that this 
eross-examination is without prejudice to my motion 
which I have made to strike this document? 

The Court: Let the record so show. 

Mr. Dyer: Q. Mr. Messersmith, I notice that 
you list here San Diego Airport, Lindbergh Field. 
Does TWA operate at that point? 

A. Yes, I believe they do. , 

Q. Do you know that of vour own knowledge? 

A. No, I do not. I have not landed there on a 
TWA airplane. 

Q. Does TWA operate at the Sacramento Muni- 
cipal Airport, which is the next point noted? 
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A. No, they do not. 

Q. Do they operate at Bradley Field, Connecti- 
eut? 

A. No; I believe they operate at some of the 
airports, [274] possibly London and Paris I have 
mentioned, and Shannon. 

Q. I am asking you specifically now for your 
knowledge of the operations of TWA at Bradley 
Field, Connecticut, which is shown on this exhibit. 
Do you have knowledge of TW A’s operations there? 

A. No, I do not. 

Q@. Memphis Municipal Airport is the next air- 
port noted on this exhibit. Does TWA operate at 
that point? 

A. I notice that you missed some at the top. 

Q. Please answer my question now, Mr. Messer- 
smith. A. Memphis, I do not know. 

Mr. Dyer: Counsel is very competent to elicit 
such information as he desires. 

A. I do not know. 

Mr. Dyer: Q. Does TWA operate at the Mem- 
phis Municipal Airport? 

A. I do not know that. 

Q. You made no investigation of that fact? 

A. No. 

Q. Before you discover this exhibit. You next 
have noted Kern County. Is that the Kern County 
Airport near Bakersfield ? A. Yes, it is. 

Q. Does TWA operate at that point? 

A. Not regularly, although they have gone into 
Bakersfield. 
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Q. They have no regular schedule at that point, 
is that [275] correct ? 

i sat is.correct. 

Q. Your next point noted is Springfield, Mis- 
sourt Airport. Does TWA operate there? 

A. No, they do not. 

Q. Will you tell me whether they operate at El 
Paso International Airport, which is also listed 
hereon ? 

A. I beheve they do. I believe that was owned 
by them at one time; J am not certain of that. 

@. You are not certain of that? A. No. 

Q. Did you make any investigation of that fact 
before you constructed this exhibit? 

A. No; this exhibit was not prepared specifically 
for this purpose. This was operational charges from 
airports. We sent requests for such data to approxi- 
mately 43 airports, and this happens to be a list of 
the airports that complied with our request for a 
copy of their schedule of rates and charges. 

Q. How about Seattle-Tacoma Airport, does 
TWA operate at that point? 

A. They do not. 

Q. And again, do they operate at Oklahoma City 
or Will Rogers Airport which is noted hereon? 

A. J couldn’t answer that. 

Q. You haven’t any knowledge of that? [276] 

i.” No: 

Q. Do they operate at the Love Field, Dallas? 

A. I don’t know whether they do or do not. I 
don’t think they do regularly. 
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Q. Do they operate at the Portland International 
Airport? A. No. 

Q. Do they operate at Birmingham, Alabama? 

A. You missed one; pardon me. Birmingham— 
I don’t know that they operate there. 

Q. Does TWA have operation in Stockton Air- 
port which is noted hereon? 

A. No regular operation. 

@. Do they have any operation there? 

A. None to my knowledge. 

Q. How about Minneapolis-St. Paul Airport? 
Do they operate there? A. No. 

Q. They operate at Shannon, London and Paris? 

A. That is right. 

@. The next one. Do they operate at San Juan, 
Cuba ? A. No. 

Q. Do they operate at Montreal? 

A. You missed Gander. 

Q. They do at Gander. Do they operate at Mon- 
treal? A. No, not to my knowledge. [277] 

Q. Do they operate at Honolulu? A. SNo. 

The Court: I will entertain a motion to strike 
this document. 

Mr. Dyer: I move 

Mr. Thomson: I so move, your Honor, upon the 
ground that it is on an entirely irrelevant subject. 
The exhibit, as testified by the witness, was not pre- 
pared for the purposes of this case. 

The Court: To stop this line of testimony, 1t may 
be stricken from the record. 
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Mr. Dyer: ‘Thank you, sir. That is all of the 
recross-examination. 


Further Redirect Examination 

Mr. Thomson: Q. I think, Mr. Messersmith, 
you might read to His Honor the rate for Shannon, 
which is quite interesting. 

Mr. Dyer: I will object 

The Court: That will be interesting, because that 
is the one ride I ever had. 

Mr. Dyer: They have a fine restaurant there. 

Mr. Thomson: It is a credit to the Trish, ves. 

A. The charge for a Lockheed Constellation at 
Shannon Airport runs from $68.60 to $71.70 per 
take-off. [278] 

Q. What is the rate at Gander? 

My. Dyer: Just a moment. I will object to that. 

The Court: Having gone over this route, IT am 
going to allow the testimony. I don’t think it will 
prejudice you. 

A. At Gander it ranges from $130.00 to $151.25. 

Mr. Thomson: Q. For what? 

A. For a take-off and landing. 

Mr. Thomson: That is all. 


Further Recross Examination 
Mr. Dyer: Q. Do you know of your own know!- 
edge whether TWA pays those rates at Gander and 
Shannon ? 
A. Ihave no knowledge of any immunity from 


the regular charges. 


494 Trans World Avrlines, Inc., vs. 


(Testimony of Harold Stanley Messersmith.) 

Q. Please answer the question, Mr. Messersmith: 
Do you know of your own knowledge that TWA 
pays the rates noted hereon at Gander and Shan- 
non? 

A. No, this is predicated on the rate and charge 
data provided by the Airport authorities. 

Q. You don’t know whether those rates are ap- 
plicable to any one specific airline? 

A. They are listed as their schedule of rates and 
charges. 

The Court: In any event, they have no applica- 
tion here? A. No. 

Mar Dyers ~Thatis“all, siraap2 794 

Mr. Thomson: That is all, Mr. Messersmith. 

(Witness excused. ) 


GEORGE D. BURR 

called as a witness on behalf of the defendants and 
cross-plaintiffs, sworn. 

The Court: Q. Your full name, please? 
George Danforth Burr. 
Where do you reside Mr. Burr? 
144 Aptos Avenue, San Francisco. 
And your business or occupation ? 
. Civil engineer. 
The Court: Proceed, counsel. 


>OPO> 


Direct Examination 
Mr. Thomson: @. Mr. Burr, are you in the serv- 
ice of the City and County of San Francisco? 
A. Yes. [280] 
Q. And what was your capacity? 
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A. Jam in charge of the design for the Utilities 
Engineering Bureau, part of the Public Utilities 
Commission. 

@. And have you done any particular line of 
work for the City in engineering during the past 
few years? 

A. Yes. Among other duties, design of the San 
Francisco Airport. 

Q. When did you first come into the City em- 
ployment ? A. June, 1926. 

Q. And when did you first indulge in the duties 
concerning the Airport? 

A. I believe it was about August, 1926, before 
the Airport was established. 

Q. At that time there was really no Airport at 
alli? 

A. No. The duty was to sclect a site and design 
and—design a suitable airport for the City. 

Q. Did you engage in the design after the site 
was acquired ? A. “Yos. 

Q. Are you a graduate of any University ? 

A. A graduate of the University of Washington. 

Q. What was the degree which you obtained ? 

A. There are two degrees, one a Bachelor of 
Science of Civil Engineers, and subsequently a pro- 
fessional degree of Civil Engineer. 

Q. Which degree did you obtain? [281] 

A. I obtained both degrees. 

Q. Oh, both of them? Yes. Are vou a leensed 
engineer under the laws of the State of California? 
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A. Yes, I am a licensed civil engineer and, sep- 
arately, a licensed structural engineer. 

Q. Will you explain how your duties varied from 
those of Mr. Doolin’s as to planning? 

A. The Utilities Engineering Bureau of the Pub- 
lic Utilities Commission does the engineering work 
for San Francisco Airport, and as part of such 
duties it collaborates with the manager of the Air- 
port; and then after the overall decision has been 
made as to what projects are to be initiated, the 
details of design and construction is part of the 
duties of the Utility Engineering Bureau. 

Q. Now, Mr. Burr, did you continuously remain 
in the course of your duties as an engineer for the 
Airport or was there some interval where you were 
not employed? 

A. No, there was an interval when I was in the 
Military Service in the late war. 

Q. About what year did you leave the City serv- 
ice temporarily ? 

A. On September 16, 1940, I reported for duty 
as Engineer and Signal Officer at the Harbor De- 
fense of San Francisco, which was at Fort Win- 
field Scott in the City. 

Q. To what location were you assigned tempo- 
rarily ? 

A. Headquarters at Fort Winfield Scott in San 
Francisco [282] 

Q. Did that take you away entirely from the 
Airport? 

A. No, sir. I visited the Airport at that time 
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about once a week, flying. Also conferred with Mr. 
Messersmith, Mr. Doolin and others. 

Q. Were you an individual flyer at that time? 

A. Correct..Private pilot. 

Q. When did you return to your engineering 
duties? Ae ‘The 1st of May, 1947. 

The Court: You were in in 1940, vou say? 

A. Yes, your Honor. 

The Court: And remained until 1947? 

A. Correct, your Honor. 

The Court: All right. 

Mr. Thomson: @. At a period shortly prior to 
April 30, 1937, did you have occasion to make in- 
quiry from the various airlines as to contemplated 
weights of planes? 

A. Yes. Our office wrote the correspondence, 
made inquiry from all available sources including 
the airlines and the manufacturers of aircraft, 
others. 

Q. As I understand your testimony, you wrote 
both to the airlines and to aircraft manufacturers. 

A. That is correct. A bond issue was contem- 
plated for the improvement of the Airport and it 
was desired to get information so that a suitable 
design could be made. 

Q. There is a letter introduced into evidence by 
the plaintiff [283] in this case, which letter is one 
from Mr. Cahill addressed to the Public Utilities 
Commission. Who supplied the figures contained in 


that letter? , 
A. I tabulated the figures that were transm1t- 
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ted to Mr. Cahill, and he copied them from those. 

Q. How were these figures compiled in the first 
instance ? 

A. They were compiled from information we 
gathered from these various sources aforementioned. 

Mr. Thomson: (Handing document to Mr. Dyer.) 

Mr. Dyer: May I have your indulgence for a 
moment, counsel ? 

Mr. Thomson: If it is all mght with His Honor. 

The Court: It is all mght. 

Mr. Thomson: Q. Is this the document you 
speak of in the compilation of figures, Mr. Burr? 

fe itis. 
 Q. And is that data taken from the reports that 
you received from the various airlines, is that cor- 
rect? 

A. And also from other sources, including the 
manufacturers of aircraft. 

Q. Yes. 

A. Much of it came from the manufacturers. 
The data from the airlines was rather meager and 
much of it to the effect that, “We don? convem- 
plate any Jarger or heavier planes, that we would 
sooner have more frequent service,” and we had to 
draw on our conclusions primarily from what was 
on the drawing [284] boards or contemplated by 
manufacturers of aircraft. — 

Q. When vou refer to airlines, is that inclusive 
of TWA? 

A. I believe they were consulted. However, I 
did not personally do it. 
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Mr. Thomson: I will offer this in evidence, if 
your Honor please. 

Mr. Dyer: May the record show the date of that 
document, please ? 

Mr. Thomson: There is a stamp at the foot of 
the document, “Reeeived April 3 of 1937, L. W. 
Stocker.” 

Mr. Thomson: Q. Who is Mr. Stocker? 

A. He was at that time in charge of design. I 
was in charge of the design for the Airport as of 
that date. 

Q. Is he now with the City and County of San 
Francisco ? 

A. No, he has sinee retired. 

Q. Yes, but I mean at that time he was. 

A. He was, yes. 

Mr. Thomson: I will offer this in evidence, if 
your Honor please. 

The Court: It may be admitted and marked. 

The Clerk: Defendants’ Exhibit H admitted and 
filed in evidence. 


(Thereupon tabulation of figures admitted 
into evidence as Defendants’ Exhibit FH.) 


Mr. Thomson: Q. Mr. Burr, did you observe 
anything on [285] the surface of the Airport of an 
unusual nature within the past few years? 

Mr. Dyer: I object to that on the ground it is 
incompetent, irrelevant and immaterial: no foun- 
dation laid. 

The Court: Objection is sustained. 
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Mr. Thomson: Q. Mr. Burr, what year did you 
say you returned to the Airport? 

A. Ist of May, 1947. 

Q. 1947? After the Ist of May, 1947, did your 
duties comprehend visits to the Airport? 

A. Yes. 

The Court: However, during that interval, if I 
follow his testimony, he visited it about once a 
week, 

Mr. Thomson: Yes, while he was at Fort Scott. 

A. Not continuously, your Honor. 

The Court: Was it continuous up until 1947? 

A. Up until about May or June of 1945, at which 
time I went overseas. 

Mr. Thomson: Q. What did you observe after 
you came back to the Airport with reference to the 
condition of the surface of the Airport? 

Mr. Dyer: I object to that on the ground it is 
incompetent, irrelevant and immaterial. 

The Court: Objection will be overruled. You may 
answer if you observed anything unusual. [286] 

A. One of the first things that was observed was 
the apron in front of the terminal was deteriorating 
quite rapidly. The apron in front of the hangar— 
it is one, two, three, four, and partially in front 
of Hangar No. 5—was deteriorating quite rapidly. 

I observed that taxiways leading to these aprons 
were deteriorating. There were some heavy aircraft 
operating and it became necessary as an emergency 
procedure to at once prepare means of preventing a 
complete collapse and airplane wheels erushing into 
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the pavement, through the pavement into the soft 
mud beneath. 

Mr. Thomson: Q. About what date did you make 
this observation ? 

A. It was in May, about May of 1947. 

Q. Amongst these hangars that you have de- 
seribed by number, were any of those in oceupancy 
by TWA? 

A. Hangar No. 4 was, to my knowledge. I helieve 
Hangar No. 5 was, at that time too. 

Q. Mr. Burr, you have with you certain photo- 
graphs? A. Yes. 

Q. I will have to show these to counsel before T 
ean ask vou to describe them. 

A. This photograph 

Q. No, don’t say anything now. I will show these 
to counsel (handing photographs to counsel). [287] 

Mr. Thomson: Q. Mr. Burr, I will show you 
this photograph here and ask you what that de- 
picts? 

A. This is a photograph of San Francisco Atr- 
port taken from the southwesterly direction, show- 
ing the Airport as it existed on the completion of 
Airport Contract No. 82. 

Q. What date was that, approximately? 

A. That was—I would refresh my memory on 
that—that was May, 1947. or possibly in June. 

Mr. Thomson: I was mistaken in what T told 
you, Mr. Dyer. I will ask that. this photograph be 
admitted into evidence. 

Mr. Dver: I will object to that, if Your Honor 
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please, on the ground that it is incompetent, irrele- 
vant and immaterial. And no foundation has been 
laid to show that there was no contemplation in the 
minds of the parties that planes in excess of 25,000 
pounds gross take-off weight would come into use 
after the date of this. 

The Court: It may be admitted and marked. 

Mr. Dyer: In order to save the Court’s time, 
may it be deemed I am objecting to all these photo- 
graphs? 

The Court: It may. 

Mi. Dyer: And all this evidence along this line? 

The Court: Let the record so show. 

The Clerk: Defendants’ Exhibit I, in evidence. 

(Photograph referred to was marked De- 
fendants’ Exhibit I in evidence.) [288] 

Mr. Thomson: Q. I show you the next photo- 
graph, Mr. Burr, and ask you what that depicts 
and as of what date? 

A. This photograph with the “B” marked on 
the back of it is a photograph of—aerial photo- 
graph of the San Francisco Airport as of May 15, 
1940, as viewed from the southeasterly direction, 
and show the extent and the landing field as it ex- 
isted in 1942, with the exception that pavement had 
been laid on runway eighteen thirty-six—that is 
18-36—and 10-28, to the extent of 4,500 feet on run- 
way 18-36 and 6,000 feet on runway 10-28. 

Mr. Thomson: I will offer this photograph last 
described by the witness in evidence. 

The Court: It may be admitted and marked. 
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The Clerk: Defendants’ Exhibit J admitted and 
filed in evidence. 


(Thereupon photograph referred to above 
was marked Defendants’ Exhibit J in evi- 
dence.) 


Mr. Thomson: Q. I show you this photograph, 
Mr. Burr, and ask you what it depicts and as of 
what date? 


A. The photograph in my hand was taken Oc- 
tober 16, 1938, and depicts the apron in front of the 
Airport Terminal. It is the same configuration of 
apron, and for the most part the pavement is the 
same pavement that existed in that area on Oc- 
tober 1, 1942. It also shows Hangars No. 1, 2, 3 
and 4. 


Q. The apron you referred to is the same apron 
that you have [289] previously deseribed in your 
testimony ? 

A. That is correct. I said for the most part the 
pavement is the same. The taxiway showed asphaltic 
—this shows asphaltic pavement at the time of if. 
It was subsequently changed to concrete pavement 
and conerete pavement existed in 1942. 

Mr. Thomson: T will offer this last photograph 
described by the witness in evidence and ask it he 
admitted into evidence. 


The Court: It may be admitted and marked. 


The Clerk: Defendants’ Exhibit IK admitted and 
filed in evidence. 
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(Thereupon photograph referred to above 
was marked Defendants’ Exhibit K and ad- 
mitted into evidence.) 

My. Thomson: I have just one more photograph, 
Your Honor. 

Mr. Thomson: Q. I show you this photograph 
and ask you to describe what it depicts and as of 
what date? 

Mr. Thomson: That was, according to the testi- 
mony of the witness, 1938. 

The Court: That is the first one? 

Mr. Thomson: Oh, pardon me, I thought you 
were referring to the last one. 

The Court: It isn’t marked. 

Mr. Thomson: Q. Myr. Burr, may I interrupt 
you a minute? Go back to this first photograph. I 
believe you testified a certain date. What did that 
represent? [290] 

A. On the back of it I will write the approxi- 
mate date. 

Mr. Thomson: Will that be agreeable with ref- 
erence to the year, Your Honor? 

The Court: No objection to that? 

Mr. Dyer: No objection. 

The Court: We want it identified is all. 

A. Which, as I previously testified, was about 
May or June, 1947. 

Mr. Thomson: Q. Now, we will take these in 
order. Will you kindly mark 

A. There is a photograph here that has not been 
identified. 
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Q). I understand. We haven’t gotten to that yet. 
Will you kindly mark the condition of the Airport 
as of a certain date depicted in that photograph? 

A. It is essentially the Airport that was con- 
structed at the time the lease was entered into with 
TWA. 

@. Suppose you mark this, then. I would sug- 
gest you mark this October, 1942, which is the date 
of the lease. 

A. It isn’t—. The picture was taken May 15, 
1940. 

Q. Yes, but you testified—I think in the interest 
of clarity it will be agreeable to His Honor and 
counsel to put down the date of October, 1942, be- 
cause that is the date the photograph depicts, re- 
gardless of the time of taking. Do vou see what I 
mean? You have testified it depicts the condition in 
October, 1942. [291] 

A. It would take considerable writing. As I 
mentioned in the testimony, one depicts the differ- 
ence. The difference is 

Q. (Interposing) You outlined that in the tes- 
timony. That will be perfectly clear. 

Mr. Dyer: TI would like to be clear on this. Mr. 
Burr, does that represent the condition shown in 
that picture in October, 1942? 

The Court: 1940. 

Mr. Dyer: 19402 

The Court: If I followed his testimony. 

Mr. Thomson: The photograph was taken in 
1940, but he testified that with certain exeeptions 
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which he described it depicted the condition in 
1942. 

A. The landing is identical but the pavements 
were added. 

The Court: I understand, but I want to know 
definitely the date the photographs were taken. 

Mr. Thomson: If that is what Your Honor pre- 
fers, we will do it that way. Suppose we clear this 
up after luncheon? 

The Court: You may. 


(Thereupon this cause was adjourned to the 
hour of 2:00 o’clock p.m. this date.) [292] 


GEORGE D. BURR 
called as a witness on behalf of the defendant, re- 
sumed the witness stand, previously sworn. 


Direct Examination—(Resumed ) 

Mr. Thomson: Q. Mr. Burr, before adjourn- 
ment you were about to identify this photograph 
which I now hand you. What does that depict ? 

A. The photograph in my hand depicts the ex- 
isting terminal area. The photo was taken on April 
Ist, 1951 and shows in essence how the aprons and 
adjacent taxi-ways were reconstructed in order to 
carry the heavier aircraft and larger volume of 
business. 

Q. Was this photo taken after your reconstruc- 
tion? A. It was. 

Q. Would you be good enough to mark the date 
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when it was taken in accordance with what you have 
done on the other three ? A. It is marked. 

Mr. Thomson: I will offer this in evidence, if 
Your Honor please. 

The Court: Let it be admitted and marked next 
in order. 

The Clerk: Defendant’s Exhibit L admitted and 
filed in evidence. [293] 


(Thereupon photograph identified above was 
received into evidence and marked Defendant’s 
Exhibit L.) 


Mr. Thomson: Q. Mr. Burr, I have been re- 
quested to ask you to speak a little more loudly. 
I have probably been guilty of the same fault 
myself. 

I will hand you this photograph, Mr. Burr, and 
ask you what that represents? 

A. The diagram in my hand is an aerial photo 
of the San Francisco Airport taken about the year 
1931 and on which has been marked in white the 
various stages of development. 

Q. Those markings in white figures are additions 
to the photograph ? 

A. They are additions, yes. 

Q. And do those markings bring the improve- 
ments and development at the airport down to date? 

A. Approximately to date. There have been a 
few additions beyond what is shown in bhere—a 
number of additions. 

Q. Do you want to, in the interest of clarity for 
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the record, enumerate those additions that are not 
shown, very briefly? 

A. It has been necessary to extend the length 
of Runway 10-R, 28-L. 

Q. To what extent? 

A. Oh, about 500 feet. It has been necessary to 
add a warm-up apron at the easterly end of that 
runway. [294] 

Tt has been necessary to extend Runway 19-R 
and 1-L to the north about 700 feet and add a 
warm-up apron at both ends of that runway, and 
add a considerable number of taxi-ways for the 
safe and convenient operation of aircraft. 

Mr. Thomson: I will offer this document last 
deseribed by the witness in evidence, Your Honor. 

The Court: Let it be admitted and marked. 

The Clerk: Defendant’s Exhibit M admitted and 
filed im evidence. 

(Thereupon photograph identified above was 
received into evidence and marked Defendant’s 
Exhibit M.) 

Mr. Thomson: Q. I will hand you this photo 
that appears to be an aerial photo and ask you to 
deseribe what that depicts ? 

A. The photograph in my hand was taken in 
about December 1950. It shows the general config- 
uration of the landing field about as it exists today. 
Again, there have been additions since that, the 
total cost of which are in the neighborhood of ten 
to twelve million dollars. 

Q. The additions? A. Yes. 
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Q. Are they substantially of the nature you de- 
seribed with reference to the diagram? 

A. Yes. In addition there is a new terminal. 
There are additions to the runways and taxi-ways 
and aprons, however. 

Q. The date when this was taken appears here 
at the back, [295] does it not? 

A. It is written on the back. 

Mr. Thomson: I offer this in evidence as our 
next exhibit, Your Honor. 

The Court: It mav be admitted. 

The Clerk: Defendants’ N admitted and filed in 
evidence. 

(Thereupon the photograph identified above 
was received into evidence and marked Defend- 
ants’ Exhibit N.) 

Mir, Vhermsen: Q. Mr Burr, I hand you this 
diagram which is labeled “Master Plan”, and T will 
ask you to deseribe to His Honor what these dif- 
ferent colors of blue and yellow upon that diagram 
represent ? 

A. The plan in my hand, with the file number 
RA10511, revision number 8, is the current general 
plan of the San Francisco Airport. The marking 
that is shaded in blue depicts the Airport and its 
landing field as it existed on October Ist. 1942, 
which was its condition at the time the lease was 
entered into with TWA. The yellow areas are the 
additional areas that it has been necessary to con- 
struct at a total cost of in excess of forty millon 


dollars. 
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The Court: Is TW A confined in that blue area still? 

The Witness: This was the whole Airport as at 
that time and was intended to be all of the airport 
that we would need during the life of—— 

The Court: Maybe I confused you. Are they 
within that [296] area now or do they utilize 

The Witness: They utilize this entire field which 
is the field depicted in the exhibit which you have 
in your hand. 

Mr. Thomson: Q. In other words, I take it, Mr. 
Burr, that TWA uses runways as extended ? 

A. The runways, taxi-ways and aprons. 

@. That presently exist? 

A. And the other facilities, including lighting 
and drainage and the other aids to air navigation 
and facilities such as approach lights and radio. 

Mr. Thomson: If Your Honor please, I offer 
this in evidence as our next exhibit. 

The Court: Let it be admitted and marked. 

The Clerk: Defendants’ Exhibit O admitted and 
filed in evidence. 

(Thereupon diagram identified above was re- 
ceived in evidence and marked Defendants’ 
Exhibit O.) 

Mr. Thomson: Q. I refer you to Defendants’ 
Exhibit H, consisting of a compilation of figures, 
Mr. Burr, and you testified as I recall, that that 
was prepared under your direction ? 

A. That is correct. 

Q. After the preparation of that exhibit what 
did you next do? 
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A. An analysis was made of the entire situation 
with the conclusion that for the foreseeable future 
—by that I mean [297] within at least ten years— 
a field designed for capacity operation for aircraft 
of maximum weight of 25,000 pounds would be suf- 
ficient. A field so designed would permit limited 
operation of aircraft of the weight of about 40,000 
pounds, and occasional operation of aircraft up to 
about 75,000 pounds. The field was adequate for 
those purposes and if aircraft had not exceeded 
those weights, it would still be used. 

Q. I eall to your attention, Mr. Burr, one item 
on the first page with reference to Boeing, and that 
is the item of 70,000 pounds. 

we Yes: 

Q. Did you receive that information as to the 
possibility of a plane of 70,000 pounds? 

A. The information came in a letter that Boeing 
Aireraft Company asked us to keep confidential, 
and it was an intended design. The aireraft was 
never built and never used. 

Q. How did you regard that information as to 
the 70,000 pound plane when you received it? 

A. I considered it an extremely remote posst- 
bility; that is, that if such an aircraft ever were 
used, it would be used in such a small proportion 
of the total aircraft as to have no bearing on the 
design; it would have been within the very limited 
operation under 75,000 pounds that we could handle 
with the facilities we were building. [298] 

Q. Will you explain to us, please, Mr. Burt, the 
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distinction that you have referred to in engineering 
concept between frequent operation and infrequent 
operation and what effect those two respectively 
have upon an airport? 

A. Perhaps I could illustrate that best by a con- 
fidential report prepared by the United States En- 
gineers, Office of District Army Engineer, dated the 
14th of July 1944, and finally revised the 10th of 
April 1945. This report was prepared at the insti- 
gation of the Chief of Engineers by letter dated 
August 1943, at the time the increased weights of 
aircraft in use became apparent through the war 
time development. 

So at the time he finished this report—that is 
the District Engineer finished the report—he came 
to the conclusion that for the definition of capacity 
operation as the Army Engineers and the Air 
Foree use it, which is a heavier design than is 
normal for civil aircraft—that for capacity opera- 
tion the air field was limited to 18,000 pounds and 
for limited operation it was limited to 28,000 
pounds. 

Now to make it plain, in direct answer to your 
question as to what he intended by capacity opera- 
tion. As defined by the Army Engineer, ‘‘Capacity 
operation is defined as the maximum traffic that can 
possibly operate on an air field for a period of ap- 
proximately 20 years. The daily operation may be 
assumed as varying from 100 for very heavy air- 
planes [299] to 1500 for very light-weight air- 
planes.” 
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Q. What is meant by those figures? 

A. The Army and the Air Force in 1945 at the 
date of this report considered a heavy bomber or 
a heavy transport as weighing between 30 and 65 
thousand pounds. That was the limit which the 
design concept had reached. 


Shall I proceed with the definition ? 
Q. Yes, please. 


A. “‘Limited operation is defined as few opera- 
tions a day for a period of approximately 20 years; 
that is, about 10 per cent of the capacity operation, 
or as the maximum traffic that can possibly operate 
for a period of two to four years. However, the use 
of pavement rated for a limited operation by the 
maximum traffic that can possibly operate for a 
period of two to four years may entail a greater 
yearly maintenance than would a field rated for 
capacity operation. 

“Repetition of loads is a factor in the design of 
both flexible and concrete pavements. One or two 
or even a hundred landings made by a very heavy 
plane on a pavement designed for lighter loads is 
relatively insignificant. For example, no immediate 
damage or break-through will occur if a plane hay- 
ing a gross weight of 120,000 pounds lands on a 
pavement properly designed for capacity operation 
of planes [300] having a gross weight of 30,000 
pounds. However,”’ 

The Court: Pardon me. Would you elaborate on 


that? Go back? 
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Mr. Thomson: I think His Honor wants you to 
read back. 

The Witness: Read this? 

The Court: Yes. 

Mr. Thomson: Read it slowly. 

The Witness: Repetition of loads is a factor in 
the design of both flexible and concrete pavements. 
One or two or even a hundred landings made by a 
very heavy plane on a pavement designed for much 
lighter loads is relatively insignificant. For example, 
no immediate damage or break-through will occur if 
a plane having a gross weight of 120,000 pounds 
lands on a pavement properly designed for capa- 
city operation of planes having a gross weight of 
30,000 pounds.” 

In other words, Your Honor, the concept there 
is, as enunciated by the Army, that a pavement de- 
signed for capacity operations of 30,000 pounds 
could take occasional landings and take-offs of 
planes weighing about 120,000 pounds, which fol- 
lows our design concept without knowledge of this 
report at the time, that if we designed for a capa- 
city operation of 25,000 pounds, we could take oc- 
casional landings of aircraft weighing up to 75,000 
pounds without serious trouble. [301] 

The Court: Go ahead. I may add I am having 
some difficulty following this. Proceed. And I say 
that kindly. Can I get any help from either side 
here? 

Mr. Thomson: Well, I take it, Your Honor, that 
the witness and the author of that report is endeav- 
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oring to find out—it is somewhat similar to a figure 
of speech I might use, skating on very thin ice: 
If you go fast enough and you do it just once in a 
while, you can get away with it. And I think the 
same situation from the standpoint of engineering 
is true with respect to the Airport. What I have 
said is just about correct, Mr. Burr, from an engi- 
neering standpoint? 

The Witness: That is correct; it takes actual 
work to 

The Court: All right. What is the neeessity of 
this? 

Mr. Thomson: It is consistent with out conten- 
tion that we did not anticipate regularly scheduled 
air flights of these tremendous weights coming down 
in uniform and definite schedules of a number per 
day. That is the theory of this testimony, Your 
Honor. 

Mr. Dyer: Your Honor, I take it that this testi- 
mony is going in subject to the objection that we 
made at the start of this testimony; and T might 
point out at this time that the reference here for 
instance is to capacity operation of the Airport, 
which we understand is the maximum number of 
movements that the field will take. And I don't 
think that [302] that is applicable to TWA. I think 
the evidence is very clear in this case that at the 
times in issue here that we cither did not have any 
heavy planes in use over 20,000 pounds, and to the 
extent that the evidence herein refers to a period 
after April 1, 1945, that we had at most one landing 
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and one take-off a day for planes of 54,000 pounds 
gross take-off weight. Mr. Messersmith testified that 
that was a relatively minor use. So it would seem 
to me that this evidence is wholly irrelevant and 
immaterial as applied to the situation at issue here. 


Mr. Thomson: I take it, Your Honor, there is no 
borderline on 1945. The situation still prevails today 
and projected into the future with which Your 
Honor will be concerned. 


The Court: I was the one who was confused and 
I was trying to have you gentlemen take me out. 
Proceed. 


Mr. Dyer: With reference to Mr. Thomson’s 
remarks, may I point this out: that the pleadings 
show that in 1946 they undertook to repair the Air- 
port and completed those repairs in 1948, and that 
since that time these runways have been entirely ade- 
quate to take very heavy planes, not only planes op- 
erated by TWA but planes of much heavier weight. 
I think the crucial time in this case is the time 
before 1946, and I believe that the evidence is 
quite clear that at that time we operated planes 
of relatively light weight and operated them very 
infrequently, and I believe this evidence goes to a 
[303] great extent to capacity operation in the Air- 
port by heavy planes. T don’t think that is at all 
binding on TWA or applicable to the situation here. 

Mr. Thomson: I don’t think, counsel, that you 
have successfully followed the testimony of this 
witness in the definition of capacity operation. That 
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is clearly defined there, and I will ask Mr. Burr 
to go back to that point. 

Mi. Dyer: JI think we have made our position 
elear, Your Honor. I would like it to be understood 
that my objection runs to all this line of testimony. 

The Court: The record so shows. Proceed. 

Mr. Thomson: Q. Have you finished, Mr. Burr, 
in reference to the extract? If you have, tempo- 
rarily oe No, sit. 

Q. J am going to put another question to you. 

A. Temporarily. 

Vhe Court: Proceed. 

Mr. Thomson: Q. Do you want to proceed? 
Very well. 

A. “However, repeated operation would soon 
completely destroy the pavement. Heavy planes ean 
operate on pavement designed for lighter planes for 
a short period of time or a few repetitions, but it 
is emphasized that this does not mean such pave- 
ments are adequate or will be satisfactory for lim- 
ited or capacity operation. Continued use by planes 
heavier than the pavement [304] capacity will mean 
excessive maintenance or complete reconstruction 
prior to the anticipated life stated above.” 

Another definition of capacity and limited op- 
eration 

Mr. Dyer: Pardon me, Mr. Thomson; T wanted 
to refresh my recollection on it. Would you identify 
the document the witness has been reading from? 

Mr. Thomson: Let the witness identify it. 

Mr. Dyer: Thank you. 
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A. The document being read from is titled “Re- 
stricted; U. 8S. Engineers Office, San Francisco, 
California. Air Field Pavement Evaluation Report, 
San Francisco Municipal Airport, dated 14 July 
1944; Final Revision 10 April 1945.” 

Mr. Dyer: May I see that document, please? 

The Witness: (The document was handed to 
counsel.) 

Mr. Thomson: My next question relates to the 
document, so I will wait until you finish your in- 
spection. 

Mr. Dyer: Thank you (returning document to 
witness). 

Mr. Thomson: Mr. Burr can put it in your pos- 
session during recess if you would like to look at 
it further, gentlemen. 

Q. Mr. Burr, is there any classification or eval- 
uation of the capacity of the San Francisco Air- 
port as shown in that report? 

A. The report of the Army Engineers gives an 
evaluation of the pavement for capacity operation 
as 18,000 pounds and for [3805] lmited operation 
as 28,000 pounds. Our own—as I previously testi- 
fied, the Army’s definitions are for 20 years opera- 
tion without high maintenance cost. Our concep- 
tion has been roughly for in excess of ten years. 
Therefore our evaluation of the pavement for capa- 
city operation was 25,000 pounds and for limited 
operation 30,000 pounds and for occasional opera- 
tion only of 75,000 pounds. If we would have planes 
in excess of 75,000 pounds, such as the Lockheed 
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Constellation, we could expect immediate failure, 
and that is exactly what happened. 

Q. Is there any enumeration in that report of 
the weights of Army bombers or Army transports? 

A. Very heavy bombers and transports are 
classified as between 30 and 65 thousand pounds in 
1945. 

Q. Is there any enumeration in that report of 
the number of trips per day into the San Fran- 
cisco Airport of bombers or transports? 

A. Yes, there is. 

Q. What is set forth in that connection ? 

Mr. Dyer: Will you fix the time, please? May I 
have that done? 

Mr. Thomson: ‘These times are given year by 
year and will be enumerated by the witness. The 
date of the report you already have. It takes it up 
year by year. [306] 

A. In the year 1940 the traffic history as com- 
pared by the Army Engineers at the San Francisco 
Airport for heavy bombers and heavy transports of 
the weight of 30,000 to 65,000 pounds gross was 
eight one-hundredths, or was one trip a day: in 
1941 was fourteen one-hundredths, one trip a day. 
In 1942 it was 5.5 trips per day. In 1943 it was 
10 trips per day. And currently, which is the date 
of the report in 1944, 14 trips a day. 

And a trip is defined as a landing counting as one 
unit and a take-off as one, so that would compare 
to an airline schedule, two units of that would equal 
one airline schedule. 


520 Trans World Avrlines, Inc., vs. 


(Testimony of George D. Burr.) 

Q. If I understand you correctly, where it says, 
for example, “10 trips a day”? you would have to 
divide by one-half to get the number of landings? 

A. That would be five schedules. 

Q. And one-half to get the number of take-offs? 

A. That is correct. 

Q. In your further planning of the Airport did 
you place any reliance upon that report from which 
you have read, from the Army? 

A. Yes. It has been extensively used in the con- 
struction following the 1945 bond issue. 

Q. Now, I have reference at present, Mr. Burr, 
to the work of improvement at the Airport com- 
mencing in May of 1946 and being completed in 
May of 1947. Will you describe to His Honor [807] 
in general the nature of that work? 

A. Could you repeat that? 

Q. Yes. I have reference to the work of improve- 
ment at the Airport which commenced in May of 
1946 and which was completed one year later, in 
May of 1947. 

A. That, I presume refers to Airport Contract 
No. 82? 

©. | Mies. 

A. That was in general for the extension of the 
landing fields, and comprised primarily about 6,000,- 
000 yards of fill, some pavement, some drainage, 
and some other work, the cost of which was $4,352,- 
300.71. It is shown on the exhibit titled “Master 
Plan” and marked ‘‘ Airport Contract No. 82”’, 
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Q. What relationship did the drainage have to 
the remainder of the work? 

A. The drainage was primarily appurtenant to 
the fills being placed, although there was other 
drainage, too, that went in with it. 

Q. By the way, to digress for a moment, you 
have already testified to the improvement of the 
apron area immediately adjacent to the present 
Terminal Building. Just about what was involved 
in that ork? 

A. The apron immediately east of the Airport— 
the existing Airport Terminal Building, as I pre- 
viously testified, had failed soon after the Lockheed 
Constellations began to operate from it to such an 
extent it was impractical to conduct operations 
[308] of the Airport unless immediate actions were 
taken. 

An emergency purchase was made of so-called 
B-29 steel landing mats which covered the area, 
and the contract was rushed out. 

That contract was titled ‘“‘Airport Contract No. 
96.” The apron was improved sufficiently to carry 
the loads that were then currently operating at a 
cost of about $525,000. The nature of that repair 
was to raise the level by adding pavement materials 
a distance of two to three and one-half feet. 

Q. That was an inerease in height? 

me That is correct. 


The Court: Is that what you call a loading strip? 
A. That is the apron on which the aircraft un- 
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loaded their passengers and cargo and at which they 
are loaded while they stand. : 

The Court: That is what the records describe as 
a loading strip? 

Mr. Thomson: Yes, Your Honor, that is the 
correctiterin 

Mr. Dyer: Yes, it is a loading strip, I under- 
stand, sir, not only for TWA but other airlines. 

Mr. Thomson: The testimony of this witness was 
that he discovered defects in the loading strips, in- 
clusive of the area immediately adjacent to TWA 
hangars. 

A. Your Honor, on Plaintiff’s Exhibit—rather, 
Defendants’ Exhibit L, the apron referred to is this 
I am delineating [309] (showing document to the 
Court) that is immediately east of the existing Air- 
port Terminal Building. 

The Court: The language of the previous wit- 
ness referred to a loading strip. Where would 
that be? 

A. That is where the loading strip is, down here 
(indicating). 

The Court: All that area? 

A. Yes, the various positions there. 

The Court: That is what I was trying to ascer- 
tain. All right. 

Mr. Thomson: Q. Mr. Burr, was that increase 
in the length or the width of those aprons, or rather 
that loading area? 

A. In order to accommodate the increase—rap- 
idly increasing volume of business, number of air- 
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line trips, the width of the apron was increased 
from 251 feet to 661 feet. It was also lengthened. 

Q. Do you recall the extent of the lengthening, 
offhand, approximately ? 

A. Not offhand. I could scale it. Very sub- 
stantial. 

Q. Now, I am referring to some work at the 
Airport initiated in April, 1947, and completed in 
Mareh of 1948. Have you in mind the nature of 
that work? 

A. The work I presume you refer to is Airport 
Contract No. 93? 

Q. That is correct. 

A. Which was constructed at a cost of $3,- 
745,595 ? 

Q. Yes. [310] 

A. It involved primarily about 5,000,000 cubic 
yards of fill to extend the landing field, including 
some pavement, some drainage and other miscel- 
laneous cost, primarily appertaining to the con- 
struction of these fills which extended the landing 
field. 

Q. When the runway was extended in the man- 
ner you described, in which direction of the Airport 
was it extended? 

A. Extended in a southerly and easterly diree- 
tion, primarily. 

Q. Well, was that on dry land or out into the 
Bay? 

A. It was out into the Bay, reclaiming lands 
that were formerly under water. 
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@. What was the reason for going out into the 
Bay? 

A. The extension was placed to the east and 
south primarily in order to improve the traffic cir- 
culation plan and for the safety of the aircraft and 
communities adjacent. 

It allowed the aircraft on take-off to turn before 
reaching many of the built up communities and 
thereby add to the safety of the passengers, the air- 
craft and the communities. And further, it allowed 
them to turn short of the higher ground that rises 
to the west. 

I have an exhibit here, if you would care to see 
it, to illustrate the point. 

The Court: Do they go across the Bay? 

A. No, sir, up around the Skyline Boulevard. 

The Court: Around Skyline Boulevard? [311] 

Mr. Thomson: Q. I think His Honor might be 
interested to see that picture you refer to, Mr. Burr. 

A. The drawing I have in my hand is titled 
“Topographical Vicinity Map”, and written in lead 
pencil on it is, “To conform with TSON-18 of 
April 26, 1950’’. The file number is CA-10594. 

The Court: Now, where do those runways go 
from the water? 

A. The Airport as it existed in 1942 was about 
in this area (indicating). It extended to the east, 
into the waters of San Francisco Bay and to the 
south, primarily over waters of San Francisco Bay. 

You will notice these contours delineate the 
higher ground. It was impractical to extend in this 
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direction as it would bring the landings—the take- 
offs to these hills, and also for the safety of the 
communities allows these turning zones to be going 
east to avoid an excessive number of turns over 
the build up communities adjacent to the west. 

Mr. Thomson: Q. I would like to have that 
diagram, Mr. Burr, to which you have just re- 
ferred. I offer this diagram which has heen dis- 
cussed in evidence, Your Honor please. 

The Court: It may be admitted next in order. 

The Clerk: Defendants’ Exhibit P admitted and 
filed in evidence. 

(Thereupon diagram referred to above was 
marked Defendants’ Exhibit P and admitted 
into evidence.) [312] 

Mr. Thomson: Q. Mr. Burr, you mentioned this 
figure of $3,745,000 on this contract we have just 
been discussing. You described the work in general. 
Is there anything you wish to add? 

A. The work was essential to handle the heavier 
aireraft and the aireraft of higher performance 
characteristics, to safely conform to the Civil Aero- 
nauties Administration Order T6A which defines 
the requirements for an Airport handling this type 
of aiferatt. 

Q. Now, I refer you to certain work that was 
initiated in August of 1947 and completed in Febh- 
ruary of 1948. Will you describe in general and in 
substance the nature of that work? 

A. ‘The work vou refer to is Airport Contract 
No. 96? 
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@. That is correct. 

A. ‘To the pavement, drainage and related work. 
The work was primarily for the repair of the apron 
lying just east of the existing Terminal. It also was 
for construction of a taxiway, so-called Taxiway 
No. 5. 

The first concrete pavement at the Airport as 
thick as 13 inches was constructed under this con- 
tract. Under contract 82, previously described, the 
pavements were constructed of concrete 11 inches 
thick. Previously the Army in constructing what 
they considered heavy pavements, the pavements 
were 10 inches and thinner in thickness. We are 
now constructing pavements up to 16 inches in 
thickness to carry current weights [313] of air- 
craft. 

The Court: Do you put that down on top of the 
old construction ? 

A. Yes, Your Honor. Many times we have had 
to build up as much as five feet in thickness over 
the old pavements. 

Been tremendously expensive. 

Mr. Thomson: Q. Do you recall, Mr. Burr, 
what you did with the landing mats that you have 
been mentioning in your testimony? 

Mr. Dyer: I object to that, Your Honor. It is 
obviously irrelevant and immaterial, what he did 
with them. I don’t think it has any bearing on the 
issues in this case. 

Mr. Thomson: I am going to prove to this wit- 
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ness they were left there and a separate charge for 
those. They were simply left in the pavement. 

The Court: Proceed. 

Mr. Thomson: Q. Do you recall how the Jand- 
ing mats you have testified to were dealt with? 

A. The steel landing mats were laid over the 
then-existing concrete pavement for practically its 
whole area at the apron east of the existing Term- 
inal Building and on the adjacent taxiway, and as 
the pavement was built up in thickness to two or 
three and one-half feet, as I previously described, 
they were buried and incorporated into the new 
pavement. 

The Court: In other words, you left them there? 

A. That’s right. 

Mr. Thomson: Q. Do you recall the cost of 
those landing mats? 

A. I do not reeall at the moment. 

Q. In your memorandum there the figure of 
$953,954.95, which is the figure you just testified to. 
Did you see anything there in connection with that 
ficure which would be indicative of landing mats? 

A. I personally prepared this table, which had 
several hundred items on it, and T may have put 
it in there but T can’t find it at the moment. 

Q. I will withdraw the question. 

What is the grand total of the improvements in 
the common use facilities of the Airport expended 
since 1942? 

A. The improvements expended for improving 
the common facilities at the Airport for the period 
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of October 1, 1942, to March 9, 1951, were $23,- 
811,644.16. There have been extensive improvements 
put in since that time, however. 

Q. Could you approximate that figure, confining 
it to common use facilities? 

A. If the new Terminal now under construction 
is defined as a common use facility, the expenditure 
would be in the neighborhood of $12,000,000. 


Mr. Thomson: You may take the witness. [315] 


Cross Examination 

Mr. Dyer: Q. Mr. Burr, as I recall your testi- 
mony, you took a temporary leave from your duties 
at the Airport to serve in the Army of the United 
States in 1940, is that correct? 

A. That is correct. 

@. And you were thus not actively employed by 
the Citv in 1942 when this lease was executed, is 
that true, sir? A. That is true. 

@. And you at no time were employed in your 
personal capacity as Airport Engineer during the 
war years, isn’t that correct? 

A. That is true. Not employed or receiving pay 
for it. 

@. During the period of 1944, which I under- 
stand is the period covered by that report that you 
adverted to, you were not then in close contact with 
the activities of the Airport, were vou? 

A. Yes, I was. 
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Q. You were not then in your capacity as Air- 
port Manager, were you, sir? 

A. No. As previously testified, I was the Engi- 
neer Officer of the Harbor Defense in San Francisco 
in that period, on close contact with the District 
Iingineer, United States Army, in that capacity, 
and also was a frequent visitor at the Airport. 

Q. Yes. You left this country, as I reeall your 
testimony, [316] in 1945 and returned sometime in 
1947? A. That is correct. 

@. And you were thus not at the Airport your- 
self or in touch therewith personally during the pe- 
riod when the Bocing Stratoliner first came into 
use, isn’t that so? 

A. I wasn’t in this country, but T wouldn't say 
I wasn’t in touch with them entirely. 

Q. And you were not in this country when the 
Constellation first came into use, isn’t that so, sir? 

A. J wasn’t in this country. 

Q. With reference to the report of 1944 to which 
you have referred, was that information gained by 
somebody else or was it gathered by yourself? 

A. TI did not understand the first part of that 
question. 

Q. Let me put it this way, Mr. Burr: Did you 
personally participate—-. Did you personally pre- 
pare the data which appears in the 1944 report re- 
ferred to by you? | 

A. The report? Are you referring to the report 
of the Army Engincer? 

oe Fos, sir, 1 am. 
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A. That was prepared by the Army Engineer’s 
office. 

Q. It wasn’t prepared by you? 

A. It wasn’t prepared by any City employee. 

Q. Yes. And it wasn’t prepared under your di- 
rection? 

A. It wasn’t prepared under the direction of any 
City [317] employee. It was prepared by the United 
States Army Engineers. It was classified at that 
time. The only copy in existence that I know of is 
a photostat that I obtained after I returned from 
military duty, which is the copy that we have had 
before us. 

Q. So the data contained in this report, that 
isn’t derived from your own knowledge of it, sir? 
It is derived from somebody else’s investigation or 
knowledge, that is correct, that is, the Army Engi- 
neer? 

A. That report, as I mentioned, was merely pre- 
sented to substantiate the same line of opening ap- 
proach to design of Airport by the United States 
Engineer’s Office as we use in our own office. 

Q. Isee. 

A. Prepared independently of our office. 

Mr. Dyer: Your Honor please, at this time in 
addition to the grounds for the motions which I 
will make to strike, I wish to add to those grounds 
the motion that this report is entirely hearsay, and 
IT move to strike it on that basis. 

Mr. Thomson: Your Honor please, the report was 
read by the witness with the acquiescence of coun- 
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sel in that no objection was put to it. I take it 
eounsel has no right to make a motion to strike 
without at least objecting in the first instance. 

Mr. Dyer: If the Court please, I understood that 
IT was [318] objecting to all this testimony, and 
that at the proper time some more motions to strike 
would be made; and at this time T simply wish to 
indicate clearly to the record the ground upon which 
that motion will be made. 

The Court: Why didn’t you make a motion di- 
reetly in relation to this report? 

Mr. Dyer: Because it didn’t appear at the time, 
sir. This testimony went in along with all the other, 
and it didn’t appear that this report was based on 
knowledge and information of somebody else. 

Mr. Thomson: [f think, your Honor, in all fair- 
ness a special objection should have been interposed. 
While it is true counsel has objected in the form 
of a blanket objection, his objection was not spe- 
cific enough to cover this partieular ground of hear- 
say. He objected on the general ground that no 
evidence should be received at all as to this report. 
His objection was blanket, and he has been aecom- 
modated by the ruling on the part of the Court, to 
which I, in my small capacity, acquiesced that his 
objection as made would be deemed to follow evi- 
dence along that line. 

But here we have for the first time a special 
objection that this is hearsay. That objection has 
never been covered by the blanket objection, and 
the evidence having been received without objec- 
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tion, not covered by the blanket [319] objection, is 
not now subject to a motion to strike. 

Mr. Dyer: I believe the record will show, your 
Honor, that along with the other grounds of objec- 
tion I have made I have indicated to your Honor 
that some of these documents are subject to the 
objection of hearsay. 

Mr. Thomson: I have heard no such objection. 

Mr. Dyer: May I also point out that this testi- 
mony was given by way of oral testimony by this 
witness, and there was no opportunity given to 
counsel at the time, under the understanding that a 
motion to strike would be made and that a blanket 
objection was interposed to all this testimony, to 
take the witness on voir dire at the time. 

The Court: Counsel, this document——. Well, it 
is hearsay, and I don’t think for the purpose of the 
ease that it would be well to make up a record 
under those conditions. 

Mr. Thomson: Well, I am mindful of the rule 
that hearsay is sometimes very strong evidence it- 
self and is admissible unless objected to. I wouldn’t 
have the slightest fear about the record in case it 
was considered by your Honor. 

The Court: Very well, for the purpose of the 
record indicate the purpose of the offer of this docu- 
ment. 

Mr. Thomson: TI have made no offer of the docu- 
ment. The witness, though, referred to this docu- 
ment and did so without objection, as an expert 
witness. 
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The evidence was completely brought out by the 
attorney [320] for the plaintiff in this case about 
these Army planes and their weights. Here, for 
example, is something from the Army confirming 
their theories of the weights of planes—of their own 
planes. From that standpoint it is pertinent, your 
Honor. 

The mere fact that it is hearsay doesn’t deprive 
it of any relevant force. Courts have continually 
held that hearsay received without objection can be 
considered by the Court. And T consider this the 
strongest character of evidence, even though it is 
hearsay, because it emanates from an official Gov- 
ernment report on this very subject. 

The Court: Well, let’s have the reeord clear on 
the purpose of the offer. 

Mr. Thomson: The witness referred to this doen- 
ment in review of what the Federal authorities had 
ruled upon in a report, and in confirmation of this 
witness’ own program in design of the Airport. 
From that standpoint I think it is extremely rele- 
vant. The document went on further to draw an en- 
gineering distinction, which is also drawn hy this 
witness and by Mr. Messersmith, as to the strain 
upon the Airport of regular scheduled operations 
and spasmodic or infrequent operations. That is in 
there very definitely, in the report, and in eonfir- 
mation of this witness’ own engineering opimon. 

The Court: We ean agree on the fact that this 
witness is an expert? [321] 

Mr. Dyer: Yes, sir, I will agree that this wit- 
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ness is a registered professional engineer and that 
he has had the experience testified to by him at 
the San Francisco Airport. 

May I point this out to your Honor, that this was 
oral testimony and he was referring at times di- 
rectly and at times inferentially to a report that he 
was holding in his hand. As counsel points out, at 
no time was this report as a document offered in 
evidence. Thus, there wasn’t any opportunity af- 
forded counsel for the plaintiff to cross-examine this 
man on the source of the information on which he 
was testifying at the time, and we were not able 
to take him on voir dire. And this, in connection 
with the understanding that the general objections 
we had made theretofore went to all this testimony. 
IT think it deprived us of an opportunity until we 
took him on formal examination to inquire into the 
content and matter of the source of this information 
testified to by him and thus have an opportunity to 
eet into the objection of hearsay. 

It would thus seem at this time, your Honor, a 
motion to strike on that ground is most appropriate. 

Mr. Thomson: If your Honor please 

The Court: Just a moment. I am prepared to 
rule. 

Mr. Thomson: Excuse me. 

The Court: You can submit your motion. I will 
not pass on it at this time if you wish to make up 
a record, if that is agreeable. [322] 

Mr. Dyer: I don’t understand your Honor. 

The Court: You can submit your motion and I 
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shall not act on it until the record is made up, so 
that you may save any legal point, if it has any 
merit, and I wil] not pass on it at this time. 

Mr. Dyer: Thank you, your Honor. 

Mr. Thomson: If your Honor would permit me, 
I don’t wish to unduly prolong this argument, but 
I do want to respond to something counsel said, 
if your Honor will indulge me. 

The Court: Yes? 

Mr. Thomson: Counsel used the phrase “general 
objection”. I know of no such phrase in the law of 
evidence. His objections must be specifie. There is 
no such thing as a general objection, and no specific 
objection was ever made that this was hearsay. 

It was quite evident to everyone that the witness 
was reading from a document. There was an oppor- 
tunity to take him over then and there if counsel 
wanted to, to find out what he was reading from. 

Mr. Dyer: Your Honor, I think T have made my 
objection on specifie grounds, and I don’t think it 
would be of benefit to counsel or the Court to go 
into it at this time. 

The Court: I had my mind fixed on it myself. 
I am satisfied the record does not disclose you made 
an objection to the document or to the contents. I 
eould stand corrected [323] on that, don’t misunder- 
stand me. However, the record is being made up and 
you will have an opportunity to point out what the 
record discloses. 

Mr. Dyer: Yes, sir. 

Mr.Dyer: Q. Mr. Burr, T take it in the light 
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of the information contained, obtained from the 
various airplane companies, you had knowledge that 
planes in excess of 25,000 gross take-off were in 
process of manufacture in 1940, 1944, 1942? 

A. Yes, they were in the process of manufacture 
in 1940 and 1942. 

Q. They were 4-engine planes, were they not, 
sir? A. Yes. 

Q. Now, I notice that you referred to certain 
information concerning the number of bombers that 
used the Airport during the war years. Did that 
information also include the number of military 
cargo planes and military transport planes that used 
the Airport? 

A. AsTI previously testified, the document I was 
reading from was not in my hand at that time. It 
was given to us by Dr. Robert Hornonjeff of the 
Army Engineer’s Office in 1947. 

@. I see. But did that data which you referred 
to include any reference to the number of cargo 
planes and the number of military transport planes 
which utilized the Airport during [324] the war 
period ? 

A. The document recited that heavy cargo planes 
and transports were incorporated in the number of 
bombers as I read it. Heavy bombers and transport 
as one figure. 

Q. Does it include the transport planes, the four- 
engine Transpacific transport planes which were 
operated by United Airlines for the United States 
Government during the war years? 
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A. It does not specifically say whether it does 
or does not. It says that was the traffic at that weight 
category, 30,000 to 65,000 pounds. 

Q. Are you familiar with the statement—I_ he- 
lieve it was in the 1942-1943 report of the Commis- 
sion—that during the war 1,350 Transpacific flights 
were made from the San Francisco Airport by 
United transport planes? 

A. Iam familiar with the statement. Yes, T have 
read it. 

Q. In 1940, Mr. Burr, do vou have any recol- 
lection of the number of arrivals and departures 
daily from the San Francisco Airport hv United 
Airline planes ? 

A. J would have to refresh my memory. 

Q. Yes, sir, I would be glad to do that. 

The Court: Take a recess for a few moments. 

(Short recess.) [325] 

Mr. Dyer: Q. Mr. Bury, we were discussing the 
number of arrivals and the number of departures 
in 1940-41 by United Air Lines planes. IT wonder if 
you would read into the record from the 1940-41 
report of the San Francisco Public Utilities Com- 
mission this sentence on page 215 of that report 
which I indicate to you, please. 

A. The sentence you requested be read is on page 
915 of the 1940-41 report of the Public Utilities 
Commission of San Francisco, under the heading 
“Transport traffic, San Francisco Airport.” 

“The schedule of United Air Lines at San Fran- 
cisco Airport Number 37 arrivals and 37 departures 
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daily ; service is provided north to Vancouver, south 
to San Diego, and east to New York and Philadel- 
phia via the mid-Continent route.” 

Q. Had you concluded, sir? 

A. That is the entire sentence. 

Q. Now, Mr. Burr, according to your knowledge 
and recollection, was United at that time the most 
frequent user of the Airport? 

A. The data on flight operation is maintained 
under the direction of Mr. Messersmith, Superin- 
tendent of Airport Operations. The data I would 
receive would be received from him. 

Q. I am asking for whatever information you 
may have. Do you have any information as to 
whether or not United at that [3826] time was the 
most frequent user of the Airport? 

A. Among the transport airlines, yes. 

Q. And has it so continued since 1940 and 741 
as the most frequent user of the airport to your 
knowledge? 

A. Yes, they have been the most frequent trans- 
port airline—scheduled transport airline. 

Q. And they, along with all the other airlines, 
utilize all the areas of the Airport, do they not— 
the runways, aids, taxi-ways? 

A. The area in common use is in fact used in 
common among the airlines. 

Q. Isn’t it a fact that United and other airlines 
have in operation at the present time rather heavy 
planes such as the Boeing Stratocruiser at the San 
Francisco Airport? 
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As Jiiewpresent date is 1953, and the statement’ 
you have made is correct of that date. 

Q. I wonder if you would give us your estimate 
of the approximate take-off weight of the soeing 
Stratocruiser ? 

A. Approximately 143,000 gross weight. 

Q. Is that plane utilized at San Francisco Air- 
port by TWA? 

A. No, it doesn’t use the apron in question, never 
has. It has failed. The apron you are speaking of is 
in the International Airport and it failed from the 
weight of that plane and had to be replaced at the 
cost of over a hundred thousand dollars. [327] 

Q. To get specifically to the question I put, that 
plane, the Boeing Stratocruiser, is not utilized by 
TWA at the San Francisco Airport? 

A. No, it is not. 

Q. What was your answer? 

A. It is not in this Airport. 

Q. Mr. Burr, I refer you to the report of 1944 
of the U.S. Engineers Office which you referred to 
on your direct examination. I notice thereon that 
there is a notation under the column of heavy bomb- 
ers and heavy transports, 30,000 to 65,000 pounds, 
of average daily landings and take-offs of 14: is 
that correct? Would you check me on that, sir? 

A. It says, concurrently in 1944—the date is 14 
July 1944; I take that to be the intent. 

Q. Would you be good enough. Mr. Burr, to 
read the paragraph under these columns to which 
I have just referred. 
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A. Yes, the note referred to reads, “The latest 
figures on heavy planes are the most important. 
These figures show that on an average day there is 
a landing or take-off every four minutes of the 
entire 24-hour period. The number of heavy planes 
and their weights probably will increase during the 
next few years.” This is dated 1944, corrected 1945. 

Q. And am [I correct in my understanding that 
the reference to heavy planes is a reference to mili- 
tary planes? [328] 

A. Not necessarily; those in the category of 30,- 
000 to 65,000 pounds. 

Q. So that this note states that the number of 
those planes within the description stated by you 
there that it is probable will increase during the 
next few years? 

A. That was the opinion in 1944 and 745, but 
not in 1942. 

Q. Mr. Burr, are you familiar with a document, 
a trade publication entitled ‘‘American Aviation” ? 

A. I have seen the magazine. 

Q. Do you know whether or not that publication 
has been made available to various representatives 
of the San Francisco Airport during the period 
1940 to the present? 

Mr. Thomson: With your Honor’s permission, I 
should like to instruct the witness to answer either 
yes or no to that question. 

The Court: You may answer either yes or no. 

A. Your question was: To my knowledge has 
it been? 


City and County of San Francisco, et al. 511 


(Testimony of George D. Burr.) 

Mr. Dyer: Yes. 

A. The answer is to my knowledge, no, during 
the whole period. I do not have knowledge of the 
whole period. 

Mr. Thomson: Just a moment, Mr. Burr. You 
were asked to answer the question either yes or no. 

Mr. Dyer: Q. Mr. Burr, when did vou first 
obtain any notice of the existence of the Constella- 
tion type plane? 

A. To the best of my recollection about 1943. 

Q. When did you first hear that it was being 
planned ? A. About 1948. 

Q. Did you construct any documents concern- 
ing that plane about that time? Did you draw any 
documents concerning the characteristics of that 
plane? 

A. I did not draw any documents at that 
time, no. 

Q. Did you make any computations concerning 
that plane about that time? A. Wo. 

Q. Did you regularly receive information from 
CAA concerning the types and weights of planes 
scheduled to come into use? 

A. TI received information from time to time. 
but I wouldn’t say regularly. 

Q. And did you receive it from time to time in 
1940 and ’41 and before you were in the service of 
the Government ? 

A. We received current information, but not 
necessarily all of it. It isn’t automatically mailed 
by them. It is obtained by conference. by recewwing 
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publication lists, sending for them, and some similar 
manner. 

Q. And among the information that you received 
from time to time from CAA did you receive air- 
port design information ? 

A. J don’t recall specifically, but perhaps we did. 
I wouldn’t say we didn’t. 

Mr Dyer: That isvall. 

The Court: Step down. 

(Witness excused.) [330] 

Mr. Thomson: Mr. Dixon. 


GEORGE M. DIXON 

was called as a witness on behalf of the defendants, 
sworn. 

The Court: Your full name? 

The Witness: George Martin Dixon. 

The Court: Where do you live, please? 

The Witness: 1017 Vallejo Street, San Fran- 
cisco. 

The Court: Your business or occupation? 

The Witness: JI am manager and chief engineer 
of the San Francisco Airport Department. 

The Court: Proceed. 


Direct Examination 
Mr. Thomson: Q. Mr. Dixon, are you a gradu- 


ate of any university ? A. No, I am not. 
Q. Did you attend any vara Tanita ae 
ime Yocom sid, 


Q. Where? 
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A. University of California. 

Q. For what period of time? 

A. Four years. 

Q. Did you subsequently graduate from any 
other institution ? 

A. I graduated from the Naval Air School at 
Pensacola, [331] Florida in 1928 and took the pro- 
fessional examination and was commissioned in the 
United States Navy. 

Q. When did you enter the United States Navy? 

A. The latter part of 1928 as a reserve officer. 

Q. When did your activity in the aviation field 
commence ? 

A. Well, the first experience J had in aviation 
was attending an air show in 1911 in Shellmound 
Park in Emeryville. Subsequently I had a flight in 
1917 at Santa Monica. T had some training at North 
Tsland in 1925, and T received my basic training at 
Pensacola, Florida, in 1928. 

The Court: I used to be a patron of Shellmound 
Park. What oceurred at that time with relation to 
aviation ? 

The Witness: In 1911—I believe it was “11—— 

The Court: What happened there? 

The Witness: In 1911 at Shellmound Park? 

The Court: Yes. 

The Witness: They had several aircraft driven 
by small-type engines with bicycle chains going out 
to the wooden propellers, and I don’t recall of any 
one clearing the fence; they were taking off inside 
of that racetrack, if I recall correctly. 
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The Court: That is the only reason I asked. 
Thank you. Proceed. 

Mr. Dyer: Stipulated he has great experience. 

The Court: Those were the good old days. It is 
hard for [332] you young fellows to understand 
them. 

Mr. Thomson: @. Have you a present commis- 
sion in the United States Navy? 

A. JI ama Captain in the United States Naval 
Reserve and Commanding Officer of Wing No. 87 
located on the Oakland Airport. 

Q. About how many hours of flying have you 
experienced ? 

A. Approximately 6,000 in multi and single- 
engine land planes and sea planes. 

Q. Have you a license as an aviator of this 
State? 

A. I am a designated naval aviator as of this 
date classified 1315. [333] 

Q. Now, during World War IT did you have 
any experience in the United States Navy? 

A. Yes, sir. I was ordered into the Navy on De- 
ecember 2nd, 1940, and I was released on February 
28, 1946. During that period I was the flight instruc- 
tor, Public Works Officer when they built the Naval 
Station at Oakland, Livermore; Superintendent of 
Aviation Training, where I lectured on several sub- 
jects. I was then Executive Officer of the Naval 
Station at Leyte. Commanding Officer of the Naval 
Air Station at Newfoundland. 

@. During these times that you have described 
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did you have anything to do with construction work ? 

A. Yes. During the construction of the hangars 
and facilities at the Naval Air Station in Oakland 
LE was Public Works Officer. When we constructed 
the base in Livermore I was the Officer in Charge. 

Q. Did you have any duty in the South Pacific 
with reference to construction? 

A. In the South Pacific T was Officer in Charge 
of Logistics on the staff of Admiral Frank Wagner. 
It was our responsibility to develop bases, assign 
aircraft, materiel and personnel to various fleet 
units. 

@. Have vou had any business experience ? 

A. I was with the Tidewater Associated Oil 
Company from [334] 1929 up until the time I went 
to the City and County of San Francisco on April 
3rd, 1950, other than my tour in the Navy during 
World War II. 

Q. What were your duties with the Tidewater 
Associated Oil Company ? 

A. I started out as a salesman in Oakland. I 
later became their Chief Pilot, flying on the Pacific 
Coast as far back as Chicago at times. I was then 
made sales agent or manager of the Oakland Divi- 
sion. I was then made sales agent or manager of 
the San Francisco Division. 

Q. Well, in what field were those sales agencies ? 

A. Well, I was responsible for the sales of petro- 
leum products, delivery of petroleum products, in 
the East Bay Area, which went from Hayward to 
Pinole, and to the lower level tunnel. It was neces- 
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sary to lecture occasionally on petroleum products. 
I had considerable work with Hall Scott Motors as 
to the application of petroleum products, petroleum 
product periods, and internal combustion engines. 

Q. Did you have anything to do with the sale 
of aviation fuel while with the Tidewater Associated 
Oil Company? 

A. Yes, I did. 1 had—— At one time as Manager 
of the Aviation Department I contacted airports 
throughout the Pacific Coast selling aviation prod- 
ucts, Including gasoline. 

Q. Mr. Dixon, have you studied further devel- 
opment of the San Francisco Airport? [335] 

Mr. Dyer: I object to that on the ground it is 
incompetent, irrelevant and immaterial what the 
projected plans of the San Francisco Airport may 
be. Certainly that can have no bearing on the issues 
in this case. 

Mr. Thomson: As I suggested to your Honor, 
I think I am speaking accurately when I say to 
your Honor that you are not only concerned with 
the past, you are concerned with the future. And I 
am going to demonstrate through this witness that 
these problems with reference to development of 
the Airport that have already been partially solved 
still remain as problems, and that the TWA is be- 
fore your Honor claiming that throughout the fu- 
ture life of this lease nothing will be done or noth- 
ing should be done except imposition of ridiculous 
and absurd charges of $4.25 for take-offs, an item 
of that sort that has already come into evidence. 
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I think it is quite important in order that your 
Honor have a full picture that we prognosticate as 
far as we able as to the future. 

Mr. Dyer: Your Honor, I don’t wish to engage 
in argument with counsel at this time. Certainly T 
would take issue with him, if this were the time 
for argument, that these charges are ridiculous and 
absurd charges. 

Be that as it may, we are here in judicial pro- 
ceeding presenting certain issues to the Court. The 
Court, I believe, [836] is concerned with what has 
occurred in the past. It will make its determination 
on the record in this case, from the facts that have 
occurred thus far. 

I don’t believe anything that the Airport pro- 
poses to do in the future should be binding on 
TWA or should be considered by this Court. I think 
we have the facts before us. It is perfectly compe- 
tent to testify to pertinent facts as they have oc- 
curred, but I don’t believe predictions should be 
considered in this case. 

The Court: Matter submitted ? 

My. Dyer: Yes. 

Mr. Thomson: Yes, your Honor. 

The Court: The objection will be overruled. I 
will allow the testimony, subject to your motion to 
strike and over your objection. 

Mr. Thomson: Q. Have you the question in 
mind, Mr. Dixon? A. TI believe so. 

Mr. Dyer: If the Court please, I would like the 
record to show I object to this question on the 
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ground that it is incompetent, irrelevant and imma- 
terial. I am not sure I have made that objection at 
the time of the argument. 

The Court: Let the record so show. Do you wish 
the question read? 

The Witness: I believe I recall the question. 

The Court: Very well. 

A. During the past several years, why, it has 
become necessary to study the flight pattern of air- 
craft as the flight pattern pertains to operations 
in and out of any airport, particularly after the 
several fatal accidents they had in the East. 

There is a national board that was established 
just recently by all of the major airlines, headed by 
former Admiral Rosendahl, that is making a study 
of the air pattern throughout the United States. 

We desire to have an air pattern at the San 
Francisco International Airport that will cause air- 
craft to land, approaching over Bay water, avoid- 
ing congested areas where you have homes or con- 
eregations of people. And on the take-off we desire 
to have a flight pattern that will cause aircraft 
to avoid going over homes, populated areas and 
congested areas. 

Based on the trend in aviation as a result of the 
development and research carried on in the past 
with reference to developing horsepower engines, 
they seem to be developing heavier, larger and 
faster aircraft. When you have aircraft with 
heavier weights, they are increasing the wing load- 
ing of the airplanes, it becomes necessary to adjust 
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your pattern accordingly. Wing loading has _ in- 
ereased considerably during the past. [338] 

We realize that the trend in aviation, jet aircraft, 
and so forth—we have been approached on that 
subject—in order to protect the future, protect our 
interests, we now feel we should acquire on pur- 
ehase properties into the Bay waters further than 
where we own at the present time. That is, on east- 
erly and southeasterly. 


At the present time we own some approximately 
3600 acres. We have around 2200 acres above water. 
We contemplate purchasing another six or seven 
hundred acres so we can protect that flight pattern. 
If it becomes necessary though the development of 
aircraft of larger and heavier types, we then will 
have the property where we can expand in an east- 
erly or a southerly direction, which will cffect safe 
and economical operations. 


I say economical operations because aircraft are 
very expensive to operate. The Super-Con you are 
speaking about costs about $1,700,000 for one air- 
plane. We base the operating cost of aircraft on 
hours in the air, from block to block. They are 
quite expensive to operate. 

Mr. Dyer: If Your Honor please, I will move 
to strike that answer concerning the cost to the 
airline to operate planes. I do not believe it is re- 
sponsive, and I do not believe it is relevant to the 
issues in this case. 

The Court: I will allow the record to stand. T 
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am learning something about aviation every minute 
here. All right. [339] 

A. We have taken the stand that by having the 
proper type of runway, meaning of sufficient length, 
width and load-bearing characteristics, it offers 
safety from the standpoint of operations. And by 
having dual runways, it will effect economy because 
aircraft are not delayed on approach at the airport 
or not delayed materially when they take off. 

We have in mind possibly one of the greatest air- 
ports in the world. So I say that the future of air- 
eraft design will determine what we are to do. At 
the present time we are endeavoring to purchase 
property out in the Bay areas, in addition to what 
we now own, to protect our interests, and to have 
an airport which is the gateway to the Pacific. 

The San Francisco Airport is approximately a 
little over one hundred miles closer to Honolulu 
than Los Angeles or Seattle. That is 200 miles round 
trip. So we will always be strategic-wise a very im- 
portant airport. Military-wise we will be very im- 
portant. 

Mr. Thomson: Q. Mr. Dixon, has any consider- 
ation been given by you to the future installation 
of jet planes by aircraft companies? 

A. Yes. 

. Mr. Dyer: I object to this, if Your Honor‘please. 
There isn’t any foundation laid to show that that 
question is at all relevant to TWA. I tine it is 
entirely irrelevant. 

Mr. Thomson: Counsel could have made the same 
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objection [340] years ago with reference to the 
Constellation, I suppose. 

Mr. Dyer: Whatever the argument may be, 
Your Honor, I will submit the objection. 

The Court: Well, it may be helpful, after all. 
Did you gentlemen indicate to the Judge as to how 
long this case would take? Did you go on the record 
as to the time? 

Mr. Dyer: Four days, as I recall. 

The Court: Are we within that period? 

Mr. Dyer: Yes, I believe we have one more day 
under the schedule. 

The Court: I will allow it. Objection is over- 
ruled. Proceed. 

A. About a year and a half ago a Sir Leonard 
Isatt—I-s-a-t-t—I believe that is the name—repre- 
senting BCPA (British Commonwealth Pacific Air- 
ways) from New Zealand spoke to me in my office 
and indicated 

Mr. Dyer: Justa moment. If Your Honor please, 
I object to this testimony on the ground that it Is 
hearsay. 

Mr. Thomson: Q. Just describe in a general 
way, Mr. Dixon, without referring to the particular 
people you talked to. 

The Court: You see, any conversation you had 
at that time, there were none of these people repre- 
sented and they are not bound by any conversation 
you had there. A. I see. [841] 

Mr. Thomson: Q. Just tell us, if you will, Mr. 
Dixon, in a general way what consideration you 
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have given to the jet plane problem, without ref- 
erence to any conversations you might have had. 

A. Oh, I see. Well, I can’t very well explain my 
thinking unless I refer to the conversation I had 
with the individual concerned with our jet aircraft. 

Mr. Dyer: If Your Honor please, I will object 
to any evidence or any knowledge of this man based 
on conversations with somebody else. 

Mr. Thomson: Q. Well, if you can’t answer 

A. (Interposing) Well, I will answer it this 
wai 

Mr. Dyer: (interposing) Further object on the 
ground it 1s an opinion and conclusion. 

The Court: Give him an opportunity. 

A. This particular airline through BCPA have 
purchased jet aircraft. 

Mr. Dyer: Your Honor please, I move to strike 
all this on the ground that it is entirely irrelevant, 
not binding on TWA. 

Mr. Thomson: I will withdraw the question and 
put another question. 

Mr. Thomson: Q. Have you in a general way 
considered the problems created by the advent of 
jet planes? 

A. Yes, based on the knowledge that we have 
gained to date, [842] it appears that some day in 
the future we will have jet aircraft. 

Q. What would be required in the way of addi- 
tional facilities in the event of the operation of jet 
planes by commercial aircraft? 

Mr. Dyer: I object to that upon the ground that 
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no foundation has been laid to show that this refers 
to any operation by ''WA. now or in the future. 

Mr. Thomson: I will withdraw the question. 

Mr. Thomson: Q. Do you consider there is a 
possibility that airlines in the future will ultimately 
adopt the use of jet planes? 

Mr. Dyer: I object to that on the ground it calls 
for an opinion and conclusion, and by the very form 
of the question calls for a speculative answer. 

Mr. Thomson: Why can't we have an opinion 
and conelusion from an expert witness? 

Mr. Dyer: That is pure speculation. 

Mr. Thomson: Well, I think all experts specu- 
late to some extent. 

The Court: In the interest of time I will allow 
him to answer the question so we can go on. 

A. Why, the Boeing factory in Seattle and the 
Douglas factory in Los Angeles are both construct- 
ing jet aircraft which they expect to be used by 
airlines. [343] 

Mr. Thomson: Q. And what are the problems 
ereated at an airport in the event of the installa- 
tion of jet planes? 

Mr. Dyer: Your Honor please, I do not wish to 
be captious, and I do not wish to delay these pro- 
ceedings. May it be deemed I am objecting to these 
questions on the ground that they are calling for 
opinion and conclusion on a matter of hearsay? 

The Court: Well, they are in the realm of spec- 
ulation, but with the hope that this is the last ques- 
tion I will allow the answer. 
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A. Well, actually there probably will be many 
problems that we will be required to solve. Appa- 
rently there is a terrific noise given off by jet air- 
craft. There are certain problems that we or the 
Government do not have the answer on concerning 
the type of pavement or the damage that is caused 
by jet aircraft operating on runways or taxi-ways. 

The Court: That is the reason it is speculative. 
We are wasting our time. 

Mr. Thomson: Yes, Your Honor. I will go to 
another subject. . 

Mr. Thomson: Q. Mr. Dixon, will you tell His 
Honor of the problems involved in the increased 
weights of aircraft from the standpoint of the man- 
ufacturer ? 

Mr. Dyer: Just a moment. I will object to that. 
There isn’t any evidence that that should be bind- 
ing on TWA. TWA [3844] doesn’t manufacture air- 
planes. There is no showing that is the fact. 

Mr. Thomson: This will have a bearing, Your 
Honor, upon the question as to whether or not the 
advent of the heavy planes should be anticipated. 
I will demonstrate by this witness that it is neces- 
sary that inventions should have been made in the 
way of lighter materials, that inventions should 
have been made of new type of engines developing 
very high horsepower unknown before; that inves- 
tion had to be made in new types of fuel by which 
these planes could be operated. They were all re- 
lated problems, and if those problems as a whole 
had not been solved we would not have even today 
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planes of 100,000 pounds. I think it has bearing 
upon the subject. 

Mr. Dyer: Your Honor, that is not binding on 
TWA. We are not in the airplane manufacturing 
business. Moreover, if we go into these many col- 
lateral questions 

The Court: For the limited purpose, counsel in- 
dicated, I will allow the testimony. 

Mr. Thomson: Will you read the question, 
please, Mr. Reporter, with the Court’s permission ? 

Mr. Dyer: May the record show I am objecting 
to it on the ground that it is incompetent, irrele- 
vant and immaterial ? 

The Court: Yes, let the record so show. [345] 

(Thereupon the Reporter read: “Question: Mr. 
Dixon, will you tell His Honor of the problems in- 
volved in the inereased weights of aircraft from 
the standpoint. of the manufacturer ?’’) 

A. The airplane designers determine the avail- 
able horsepower available; the aircraft is then de- 
signed around the horsepower. During the past 20, 
25 years, the engines have come from the Wright 
J-5, which is around 225 horsepower, to the Wright 
engine which is 3,000 horsepower or better. The 28 
Cylinder Ross was over 3,000 horsepower. 

That has happened over the years, as the result 
of the research and engineering developed by the 
oil companies developing gasolines with higher oc- 
tane fuels that would burn smoothly in a combus- 
tion chamber. 

During that period the metallurgists have devel- 
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oped various types of metal that stood these temp- 
eratures and pressures, and it has been possible to 
develop highpowered engines today and to develop 
the propellers which must carry that particular 
load. 

The result of the power plant we have today has 
been something that was not anticipated 10, 15 
years ago. As I said, we are from 

Mr. Dyer: (interposing) Just a moment. I move 
to strike that statement on the ground that it is 
voluntary and is purely an opinion and conclusion 
as to what was or was not [346] anticipated. 

Mr. Thomson: An expert witness, if Your Honor 
please, is entitled to testify to his opinion and con- 
clusion. 

Mr. Dyer: I don’t believe this witness has been 
qualified as an expert in manufacture of airplanes. 
He has been qualified as a man with a lot of experi- 
ence in the operation of planes. 

The Court: I think it goes to the weight of the 
testimony and I will allow it over your objection. 
Proceed. 

Mr. Thomson: Mr. Reporter, will you read back 
a few words so that the witness can pick up the con- 
text? 

(Thereupon the Reporter read: “The result of 
the power plant we have today has been something 
that was not anticipated 10, 15 years ago. As I said 
we are from——’’) 

A. Well, through the stimulus of the inventive 
genius of man and attainments of mechanical agen- 
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cies, they made it possible to come out with engines 
of horsepower ratings over the past 25 years from 
225 to as high as 3200, I beheve, on the Wright 
Compound, and up as high as 3100 for one engine. 
That has made it possible for the designer to build 
heavier, larger and faster aircraft. 

Mr. Thomson: You may take the witness. 

The Court: It is now 4 o’clock. Probably you 
want to go back and make some preparation, and 
we will save time by adjourning now, or do you 
wish to conclude with this witness? [347] 

Mr. Dyer: I believe we will save time, consider- 
able time, if we conclude it now for today. 

The Court: Proceed, if you wish. 

Mr. Dyer: No, I said I believe we will save time 
if we will conclude for the day at this time. 

The Court: We will take an adjournment until 
tomorrow morning at 10 o’clock. 

(Thereupon an adjournment was taken to the 
hour of 10 o’clock a.m. Friday, September 11, 
1953.) [348] 

The Clerk: Trans World Airlines, Incorporated 
vs. City and County of San Francisco, further 
trial. 

GEORGE M. DIXON 
called as a witness on behalf of the defendants. re- 
sumed the stand, previously sworn. 

Mr. Dyer: If the Court please. T have no ques- 
tions to put to Mr. Dixon. 

Mr. Thomson: I beg your pardon? 
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Mr. Dyer: I have no questions to put to Mr. 
Dixon. 
Mr. Thomson: That is all. Mr. Dixon, will you 
step down, please. 
(Witness excused.) 
Mr. Thomson: Mr. Messersmith. 


HAROLD MESSERSMITH 
was recalled as a witness on behalf of the defend- 
ants, resumed the witness stand, previously sworn. 
The Clerk: Harold Messersmith to the stand, 
heretofore sworn. 


Direct Examination 

Mr. Thomson: Q. Mr. Messersmith, you were 
asked by Mr. Dyer as to whether or not the bidding 
was by way of competitive [349] bid in the trans- 
action of October 1942 as to TWA. I want to ask 
you further in that connection what the element 
of competition in the bid was? 

Mr. Dyer: I will object to that wpon the ground 
that it is incompetent, irrelevant and immaterial. 
The fact is there were bids and that was the legal 
procedure called for by the City. 

Mr. Thomson: I think this is in response to 
counsel’s interrogation on that subject. It is rather 
deceptive if you simply stop with the statement that 
it was a competitive bid. I will demonstrate by this 
witness 

The Court: You may develop the facts, whatever 
they are. The objection will be overruled. 
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Mr. Thomson: Q. Will you state what the cle- 
ment of competition was in the bidding? 

A. The biddable item was Hangar No. 4. That 
is a hangar that cost approximately $50,000. The 
City had the hangar constructed with its funds. 

Q. And the bidding was limited to occupancy of 
Hangar No. 4? A. Yes. 

Q. Were these various provisions incorporated 
in this document for common use facilities involved 
in the bidding? A. No. 

Mr. Thomson: You may take the witness. [350] 


Cross Examination 

Mr. Dyer: Q. The City did call for bids for 
that property, did it not? 

A. Yes, for the exclusive use of Hangar No. 4. 

Q. And it advertised for those bids, did it not? 

A. Yes. 

The Court: Pardon me; what is the question? 

Mr. Dyer: And it advertised for those bids, did 
it not? A. Yes. 

Mr. Dyer: Q. Similarly, had it advertised for 
bids in the other leases executed about that time 
with airlines? 

A. One other lease at that time—about that 
time. 

Q. Now, Mr. Messersmith, I am going to show 
you this document attached to the lease of Oc- 
tober 1, 1942, which is a resolution of the Board of 
Supervisors of the City and County of San Fran- 
cisco approved November 3, 1942 and entitled “Res- 
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olution confirming lease of certain property at the 
San Francisco Airport to Trans Continental & 
Western Air, Resolution No. 2966.” Would you 
please read the ‘‘whereas’’ paragraph of that reso- 
lution ? 

A. ‘*Whereas, pursuant to Ordinance No. 1736, 
Series of 1939, the Director of Property advertised 
in the official newspaper that bids or offers would 
be received by him on September 4, 1942, for leas- 
ing certain city-owned land at the San Francisco 
[gol] Airport together with certain airport privi- 
leges and facilities. Said land is situated in the 
County of San Mateo, State of California, and is 
more particularly described as follows:’’ 

Now the description is quite lengthy and it refers 
exclusively to the Hangar No. 4 which I just men- 
tioned. 

Q. That refers to land and facilities, does it 
not? Have you finished with it? 

A. It states “for leasing certain city-owned land 
at the San Francisco Airport comma together with 
certain airport privileges and facilities.” 

Q. Yes. And that was the resolution of the 
Board of Directors confirming the 1942 lease? 

Mr. Thomson: You mean the Board of Super- 
ViSOrs. 

Mr. Dyer: Board of Supervisors; pardon me, we 
are dealing with a municipal corporation. 

If the Court please, Mr. Thomson has agreed to 
stipulate to the validity of a photostatic copy of an 
advertisement for bids for the leasing of certain 
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lands at the San Francisco Airport with reference 
to this lease. I have before me this photostatic 
document which is entitled “Authorizing Director 
of Property to solicit bids for leasing of certain 
lands at the San Francisco Airport, San Mateo 
County, No. 775, Ordinance No. blank, Series of 
#939.’’ 

I wish to read into the record this sentence which 
[352] appears in the advertisement: 

“Together with the rights and privileges of using 
the facilities of the San Francisco Airport for the 
operation of aircraft.” 

Mr. Thomson: Is there a reference in the eall 
for bids “pursuant to the terms of a certain lease’’? 
That has been our practice. 

Mr. Dyer: This is a document which is attached 
to a letter received from the office of the Controller 
of the City and County of San Francisco and di- 
rected to Mr. John O’Toole, City Attorney, dated 
December 3, 1940. 

Mr. Thomson: I didn’t ask you that; pardon me. 

Mr. Dyer: TI was getting to that. 

Mr. Thomson: It has been the usual practice 
in the eall for bids to refer to a certain proposed 
lease available for inspection by the respective 
hidders. 

Mr. Dyer: Your Honor, J think I should state 
at this time that I do not wish to mislead the Court. 
I was under the impression that this advertisement 
that I was referring to referred to the TWA lease. 
T see here that this is a reference to the United 
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Air Lines lease; but that is only the last quotation 
I read to the Court, and the quotation that I first 
read there was from the resolution that also refers 
specifically to the TWA. 

Mr. Thomson: Let’s start in again on this TWA 
lease. [353] Do you want to offer the resolution of 
the Board of Supervisors? 

Mr. Dyer: I will offer the resolution of the 
Board of Supervisors in evidence, sir. It is attached 
to the lease which is attached as a document as an 
exhibit to our complaint. 

Mr. Thomson: It is part of the exhibit to the 
complaint, yes. 

Mr. Dyer: May it be deemed admitted, counsel ? 

Mr. Thomson: That is correct; I will so stipu- 
late; it may be deemed admitted in evidence. 

Mr. Dyer: Q. It is correct, is it not, Mr. Mes- 
sersmith, that in the lease with reference to the 
United that there was a specific advertisement for 
the leasing of land and facilities, isn’t that so, to 
the best of your knowledge and recollection ? 

Mr. Thomson: This relates now to what the 
eall for bids says. 

Mr. Dyer: All right. 

Mr. Thomson: Have you the call for bids on the 
TWA lease? 

Mr. Dyer: I am quite certain, Mr. Thomson, 
that the call for bids is contained in the TWA 
files. [ do not have it in court. 

Mr. Thomson: I wonder if, subject to future 
correction, you could for the time being stipulate 
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that the call for bids [854] for the lease that. ulti- 
mately was awarded to ''WA contained a reference 
to a proposed lease? That has been our practice. 
I surmise, subject to correction, that there was a 
reference in the call for bids to a proposed lease. 
I think we could enter into that stipulation now 
and check the records and correct it if necessary at 
a later time. 

Mr. Dyer: I can’t stipulate, Mr. Thomson, be- 
eause I do not recal] examining that document. I 
have no present recollection whatever. 

Mr. Thomson: If this trial continues much fur- 
ther I may have the opportunity to get the Director 
of Property Available and get the copy of the call 
for bids. 

The Court: Q. Are you familiar with the lease 
they were discussing? A. Yes» aiiay 

@. Are you prepared to say what the language 
is, if you know? 

Mr. Thomson: His Honor refers, Mr. Messer- 
smith, to what I just mentioned: the calls for bids. 

The Court: Q. The call for bids. 

A. To my recollection the biddable item was the 
amount to be paid on the hangar premises. 

Mr. Thomson: Q. To your best recollection did 
the call for bids so indicate? 

A. To my recollection it did. 

Mr. Dyer: Q. And the resolution of the Board 
of [355] Supervisors confirming the lease and au- 
thorizing the lease specifically referred to the facili- 
ties as read by you, is that correct? 
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A. Yes, it included the schedule of rates that 
were in effect at that time. 

Mr. Thomson: Q. Is it your recollection, Mr. 
Messersmith, that a lease was in the first instance 
prepared and that the call for bids upon this pro- 
posed lease, already prepared, mentioned the pro- 
posed lease, and the proposed lease as drawn, be- 
fore any bids were received, enumerated these vari- 
ous items and charges for common use facilities? 

A. Yes. 

Mr. Thomson: I think that is sufficient. 

Mr. Dyer: Yes; I am content to stand on the 
resolution of the Board. 

Mr. Thomson: I am content to stand on this eall 
for bids and the language for leasing property. 

Q. The biddable item solely was the rental for 
the hangar space; that was all that was bid on? 

A. Yes. 

The Court: I think it is important. If there is 
any question about it, you had better clear it up. 

Mr. Dyer: I can say this, Your Honor: That I 
have initiated an attempt to discover that document, 
the cost of bids, and if I receive it, I will make such 
information as may be there available to the Court. 

Mr. Thomson: I will send over for it now, Your 
Honor, if we may have some time. 

The Court: Very well. 

Mr. Thomson: That is all I have, Mr. Messer- 
smith. Have you finished with your cross examin- 
ation? 

Mr. Dyer: Yes. 
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Mr. Thomson: ‘hat is all, Mr. Messersmith. 


(Witness excused.) 


The defendants and cross-complainants rest, if 
Your Honor please. 


The Defendants Rested. 
Mr. Dyer: I will call Mr. Andrews. 


HENRY G. ANDREWS 
called as a witness for the plaintiff and cross-de- 
fendant in rebuttal, previously sworn. 

The Clerk: Henry G. Andrews to the stand; 
heretofore sworn. 

The Court: You have already been sworn. 

Mr. Thomson: If the Court please, for the pur- 
pose of [857] simplification of the record, J move 
to strike the testimony relating to the United lease 
that counsel inadvertently presented. 

The Court: It may go out. 


Direct Examination 

Mr. Dyer: If the Court please, at page 186 of 
the record, the Public Utilities Annual Report, that 
is the report of the San Francisco Public Utilities 
Commission, for the fiseal year 1936-1937 was iden- 
tified by Mr. Messersmith. At this time I should like 
that document to be identified, marked for identifi- 
cation, and the portion thereof extending from 
page 155 to page 182 be received in evidence. 

Mr. Thomson: Are vou waiting for me to say 


something ? 
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The Court: He is offering this in evidence and 
I do not know what it is. 


Mr. Thomson: May I see it briefly ? 


Mr. Dyer: It is the ’36-’37 report of the Public 
Utilities Commission. 


Mr. Thomson: This was previously marked for 
identification. You have made your offer. I have no 
comment. I never stipulate to anything going into 
evidence; it isn’t my practice. 


The Court: Let it be admitted and marked. 


The Clerk: Plaintiff’s Exhibit 19 marked for 
identification, [3858 | 


The Court: So the record is clear on this in the 
transcript, summarize that and in some way iden- 
iy it. 

Mr. Dyer: Yes, sir. On page 186 of the tran- 
script when Mr. Messersmith was on the stand 
under cross examination, I put to him questions 
concerning his contemplation of the nature of the 
weight of planes that would come into use there- 
after, and at that time I showed to him a picture 
of a prototype 4-engined plane with the markings 
“TWA” on the wing and asked him to identify it, 
and he said it was a plane that was contemplated 
to carry, I believe, 33 passengers, and various tes- 
timony appears in that regard at that point, about 
page 186, concerning this exhibit. 

The Clerk: And Plaintiff’s Exhibit 20 admitted 
and filed in evidence. 
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(Thereupon Report for fiscal year 1936-1937 
referred to above was marked Plaintiff’s Ex- 
hibit No. 19 for identification only.) 

(Thereupon chapter of report referred to 
above was marked Plaintiff’s Exhibit No. 20 
and admitted into evidence.) 

Mr. Dyer: Q. Mr. Andrews, with reference to 
the subject of the weight of planes, have you had 
occasion to follow during your connection with the 
air carriers the weight of planes that were coming 
into use in the aviation business? 

A. Yes, sir. 

Q. You testified on direct that you were the 
ehief [359] negotiator of the 1942 lease for TWA 
and that for a period of some time prior to Oc- 
tober 1, 1942, you had various discussions with Mr. 
Doolin, the manager of the Airport? 

A. Yes, sir. 

Q. Did any of those discussions concern the 
weight of planes? 

A. Most of them discussed the weight of planes 
in one form or another. 

Q. And approximately when did these diseus- 
sions take place? 

A. Well, they were had at various times, from, 
oh, say the early part of 1938 to the time of the 
conclusion of the contract. 

Q. In 1942? A. 1942. 

Q. What type and weights of planes were dis- 
cussed with Mr. Doolin during that period? 

A. We discussed the ones that were then in use, 
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and those that were in course of construction and 
their use was a certainty in the very near future, 
and the prospects of those that would come into 
use in the course of years to come. 

Q. Specifically what weights were mentioned ? 

A. The basic weights of planes then in use, or 
rather the general weight, was around 25,200 
pounds, which apphed to the DC-3; and the Boeing 
307 was in course of construction, and which we 
hoped to put in service within a very short time, 
had a gross weight of 54,000 pounds. Then the 
DC-4, which [360] was then being constructed and 
in its experimental stage, we did have the exact 
figures on the weights of it, but we surmised they 
would be 60,000 pounds and better. It afterwards 
turned out to be 71,800 pounds. We estimated with 
the growth of planes from the past histcry up to 
the time that this lease would terminate in 20 
years’ time, that they would be in excess of 200,000 
pounds or more. 

Q. Mr. Andrews, there has been a great deal of 
discussion concerning the Boeing Stratoliner which 
was put in use in April of 1945. I show you this 
picture. What does it purport to represent? 

A. That is the Boeing Stratoliner as we named it. 

Q. ‘That is the plane we have been talking about? 

A. The Boeing 307, to be more exact in the 
model number. 

The Court: That is 19452 

A. Yes, sir. 

The Court: What is the weight of that plane? 
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A. The plane is 54,000 pounds as used in com- 
mercial service. It exceeded that in military service, 

Mr. Dyer: May this be marked and received in 
evidence ? 

Lhe Court: Let it be admitted in evidence. 

The Clerk: Plaintiff’s Exhibit 21 admitted and 
filed in evidence. 


(Whereupon photograph referred to above 
was marked Plaintiff’s Exhibit No. 21 and ad- 
mitted into evidence.) [361] 


The Court: Q. Is that a passenger plane? 

i. Wiles, sir. 

Q. It carried freight as well? 

A. Not: to any great extent. They were for 
freight planes during the war. The Army took them 
over from us at the start of the war and they were 
used to ferry personnel over there. It was one of 
those that carried President Roosevelt across the 
ocean on his first trip over there. 

Mr. Dyer: Q. Mr. Andrews, did you discuss 
that plane with Mr. Doolin prior to the time the 
lease was executed? 

A. You are referring to the Boeing 307? 

Q. I am referring to the Boeing Stratoliner; 
IT am entirely unfamiliar with the Boeing number. 

A. Yes, sir, that was very thoroughly discussed, 
and I am sure Mr. Doolin had a ride in it prior to 
the execution of the lease. 

Mr. Thomson: What was that? I didn't hear. 

A. I said, it was very thoroughly discussed and 
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I am sure Mr. Doolin had a ride in the plane prior 
to the execution of the lease. 

Mr. Dyer: Q. Where were the Boeing Strato- 
liners manufactured, Mr. Andrews? 

A. In Seattle. 

Q. Do you have any recollection of when the 
first Boeing Stratoliner landed at the San F'ran- 
cisco Airport? [362] 

A. In the first months of 1940. 

Q. In other words, the Boeing Stratoliner 
landed at the San Francisco Airport at least two 
years before the execution of the lease; is that cor- 
rect? A. Yes, sir. 

Q. How many landed at the San Francisco 
Airport about that time? 

A. There was six of those planes ferried from 
Seattle to San Francisco for use by TWA. The 
first one that was ferried down was stopped for 
short flights for TWA personnel and a few of the 
Airport employees. Then on several occasions after 
that within the year 1940 they were brought here 
for publicity flights carrying various City and 
Chamber of Commerce officials. 

Q. We will return to that, Mr. Andrews. 

Did you have anything to do with piloting a 
Boeing Stratoliner into San Francisco ? 

A. Yes, sir. 

Q. When? 

A. That was on June 6th, 1940. 

Q. Mr. Andrews, how are you able to so pre- 
cisely fix that date? 
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A. With my pilot’s logbook. 

Q. Will you produce that document? 

A. Yes, sir. This is the entry referred to (in- 
dicating). [363] 

Q. I hand you this document that you have re- 
ferred to, Mr. Andrews. Will you please explain its 
content to His Honor and what it purports to show? 

A. Each licensed pilot is required to keep a 
record, a log, of his actual flying time, and it must 
be certified to and presented for renewal of. li- 
censes. This is the log which I kept at that time 
which covers the period from—outside of the sum- 
mary at the start—from October, 1934, to December, 
1940. The entries show the date of a flight, the type 
of plane and license number or some identification ; 
the number of engines, kind of engines, where from 
and where to, and the amount of time consumed on 
the flight. 

Q. Mr. Andrews, you referred to the fact that 
you piloted a Boeing Stratoliner into the San 
Francisco Airport on June 6th, 1940. Would you 
state to His Honor the entries that you have in 
that Logbook before you concerning that flight and 
that landing at San Francisco? 

A. This book shows that on the 6th of June, 
1940, type of plane Boeing 307, NC No. 19909, 
having four cyclone engines, was flown from Seattle 
to San Francisco, consumed time: 4 hours and 6 
minutes. 

The Court: What is the time now? 

A. Four hours six minutes. 
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Mr. Dyer: I will ask that this document be 
marked for identification and I will also offer it in 
evidence. [364] 

The Court: Let it be admitted and marked. 

The Clerk: Plaintiff’s Exhibit 22 admitted and 
filed in evidence. 

(Thereupon pilot’s logbook referred to above 
was marked Plaintiff’s Exhibit No. 22 and ad- 
mitted into evidence.) 

Mr. Dyer: Q. Mr. Andrews, as I recall, you 
mentioned Boeing Stratoliners after they passed 
through San Francisco were brought back here for 
sightseeing and publicity purposes? 


A. Yes, sir. 

Q. How many were brought back for that pur- 
pose? 

A. TI have a distinct recollection of twice. 

Q. Of two? 


A. Of two of them that were brought back on 
different dates. 

Q. On how many days? 

A. On two different dates, I have a distinct rec- 
ollection. 

Q. Can you state what year that was to the best 
of your recollection ? 

A. It was in 1940. 

Q. Will you describe what use was made of the 
Stratoliners when they landed at San Francisco? 
—at that time? 

A. They took various personalities from the 
City, Chamber of Commerce, City officials and so 
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forth for short rides over the Bay Area, taking off 
and landing from the Airport, probably a dozen 
such flights on each occasion. 

Q. Did you participate in any of those flights? 

A. Only from a supervisory capacity in the op- 
eration of the flights. I can recall the captains of 
those two flights if you so desire. 

Q. Do you recall the names of the captain? 

A. Captain Morehouse and Captain Bryant. 

Q. When did the Stratoliners first go into com- 
mercial service for TWA? A. Tn 1940. 

Q. Two years before the lease? 

A. Yes, sir. 

Q. Did you discuss that fact at all with Mr. 
Doolin ? A. Quite frequently. 

Q. What was the substance of those conversa- 
tions? 

A. I was asked by him as to when I would per- 
mit, how many, and so on, San Francisco to have 
that service. 

Q. Anything else said about that subject? 

A. Well, about the desirability of having them 
fly into San Francisco and that he would hke to 
see the Airport have such service. 

Q. With reference to the subject of weight of 
planes, did you ever discuss the escalation clause 
in the lease with Mr. Doolin? 

A. That was a very thoroughly discussed clause. 

Q. What was the subject of those discussions 
with reference to the weight of planes? [366] 

A. I was a little scotch, probably, in the first 
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negotiations, but I wanted a flat rate per landing 
regardless of size. 

Mr. Thomson: I think, counsel, what the witness 
is now testifying to is merely repetition of his first 
testimony. I take it that what you are seeking to 
elicit from this witness now is some special dis- 
cussion with reference to weights of planes only. 
Your question indicated that. 

Mr. Dyer: Yes, it was so worded. 

Mr. Thomson: The witness is doing nothing now 
but reiterating his testimony on direct examination. 

Mr. Dyer: I don’t believe so, sir. 

Mr. Thomson: That is all he is talking about at 
this time. 

Mr. Dyer: This is going to the subject of the 
weight of planes. I thought this merely was pre- 
liminary. 

Mr. Thomson: I ask that the witness be cau- 
tioned to respond to the question which involved 
the weight of planes. That is the only subject coun- 
sel was able to go into by way of rebuttal. This 
witness has already testified along the same line is 
now testifying; he is simply repeating his testi- 
mony on direct. 

Mr. Dyer: May the witness proceed ? 

The Court: J think you went into it fully. How- 
ever, I hope you conclude. 

Mr. Dyer: Q. All right. You did discuss escala- 
tion with reference to weight of planes? 

A. Yes, sir. [867] 

Q. Now, with reference to the escalation clause 
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what if anything was said concerning the necessity 
of that clause to take care of the future weights of 
planes? 

A. Will you make that question just a little bit 
clearer? 

Q. Yes. What if anything was said by you or by 
Mr. Doolin concerning the necessity of that clause 
to take care of the contemplated weights of planes? 

Mr. Thomson: If your Honor please, I want to 
renew my objection and reiterate my objection 
which I previously made during plaintiff's case in 
chief. 

There appears to he a complete written contract 
between the parties, and your Honor made a ruling 
subject to motion to strike. I want my objection to 
be interposed that this violates the parol evidence 
rule. And will it be permitted by your Honor and 
understood by counsel that my objection goes to this 
whole line of testimony ? 

Mr. Dyer: Your Honor, one of the issues raised 
by the defendants in this case is that there was no 
contemplation in the minds of the parties that 
planes would ever exceed 25,000 gross take-off 
weight. 

The Court: As a matter of law, I am limited to 
the contract itself, am I not? 

Mr. Dyer: Not on this issue, sir. 

The Court: I think so. So that T will divulge 
my state of mind now so that you may know it and 
take advantage of [368] it if you wish, so that vour 
legal rights are protected. 
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Mr. Dyer: May I make an offer of proof on that 
sir? 

The Court: You may. 

Mr. Dyer: Mr. Andrews would testify in response 
to questions put to him and to which objection had 
been made that in 1942 he discussed the fact that 
Boeing Stratoliners were coming into commercial 
service; that Mr. Andrews wished that a flat rate 
for the use of planes be included. 

The Court: So the record is clear, we had better 
have that clause that we are discussing, then. 

Mr. Dyer: Yes, sir. I am referring specifically 
now to the paragraph included on page 6 of the 
lease of October 1, 1942, the last paragraph on that 
page. 

The Court: Read it. 

Mr. Dyer: Which states as follows: 

“The foregoing fees shall apply to schedules that 
shall be flown by aircraft not exceeding 25,500 
pounds of standard gross weight. With respect to 
any scheduled trip departure on which aircraft ex- 
ceeding 25,500 standard gross weight are scheduled 
by the lessee to be operated, the monthly fee for 
that scheduled trip departure shall be increased by 
$1.00 for each one thousand pounds of such excess 
weight. (500 pounds or any major part of one thou- 
sand pounds to be counted as [369] if a whole one 
thousand pounds, and any smaller part to be dis- 
regarded.) The excess payment is to be computed 
on the basis of one aircraft.” 

This witness would testify that he discussed that 
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clause with Mr. Doolin, and that this witness, Mr. 
Andrews, representing TWA, wished a flat rate 
beeause he contemplated those planes coming into 
use; and that Mr. Doolin adverted to the fact that 
it was contemplated that heavier planes would come 
into commercial service, and that therefore he 
wished to put into the lease an escalation provision 
providing for an excess charge in the event those 
planes in excess of 25,500 pounds came into com- 
mercial service. 

May I also state that this offer is made to meet 
and refute that portion of the answer of defendant 
appearing on paragraph 2, line 23, of the answer 
and cross-complaint, and extending to line 29, which 
states as follows: 

“Tn this connection these defendants further al- 
lege that there was not on said date ” referring 
to October Ist, 1942, “ any conception in the 
minds of any officers or representatives of either of 
the parties to said document of purported lease that 
commercial aircraft would ever within the pur- 
ported term of said purported lease exceed to any 
substantial extent said maximum permissible take- 
off weight.” [370] 

The Court: Is that all from this witness? 

Mr. Dyer: Sir? 

The Court: Is that all from this witness? 

Mr. Dyer: No, sir. Your Honor, TI take it that 
the offer of proof was rejected? 

The Court: I will sustain the objection. 

Mr. Dver: Q. Mr. Andrews, as T recall yenr 
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testimony you were at the San Francisco Airport 
until December of 1942, is that correct? 

A. December 1942, yes, sir. 

Q. Yes. Now, what types of military planes and 
of what weights used the Airport during the time 
of your tenure at the San Francisco Airport? 

A. The actual weights under military status, I 
ean only compare them with the commercial ver- 
sion of those types of planes. 

The P-38 was a twin-engine pursuit type of plane 
which was in general use there by the Military. Also, 
I believe it was termed the P-51 pursuit plane. 
There were on several occasions the military ver- 
sion of the DC-4, which is a C-54, I believe, under 
their classification, landed at the Airport, discharged 
military personnel at the ramp. 

Q. Approximately how heavy a plane was the 
C-542 

A. As we use it in commercial service, 71,800 
pounds. 

Q. From your knowledge of the—— [3871] 

Mr. Thomson: Could that be identified as to year? 

Mr. Dyer: Yes. 

Mr. Dyer: Q. Will you identify the use of the 
Airport by the C-54’s as to year, Mr. Andrews? 

A. 1942. 

Q. Yes. From your knowledge of planes, as a 
general matter were the weights of military aircraft 
heavier or lighter than similar aircraft of the same 
type used by commercial airlines? 

A. Heavier. 
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Q. What is the basis of your conclusion, sir? 

A. The Military do not maintain the same safety 
standards that the commercial operator does, oid 
they operate them in military service without the 
same safety precautions as to weight, performance, 
and so forth. 

As an example of that, there are some military 
types of planes that will not meet the requirements 
for a commercial hecense. 

Q. Now, Mr. Andrews, were there any structures 
or revetments put on the Airport during the time 
of your tenure there by the Military? 

A. Yes. 

Q. What is a revetment? 

A. The ones that were placed there were an 
earthworks that were built up high enough in a sort 
of a “U” shape that [372] a plane could be placed 
within it to protect it against bombing in ease of a 
bombing raid at the Airport. 

Q. And when were those placed at the Airport 
by the Mihtary ? 

A. Immediately after Pearl Harbor when the 
Military started moving planes into the Airport. 

Q. And how many of them, approximately, were 
on the Airport? 

A. To the best of my recollection, there were 
probably 20 or 30 of them. 

The Court: I now have a mental picture of it 
myself. Pass along. 

Mr. Dyer: Q. Where were these revetments lo- 
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A. They were so dispersed that planes could 
have ready access to the runways, and in close prox- 
imity. 

Q. During the time you were at the San Fran- 
cisco Airport did you ever have any discussions 
with City employees there concerning revetments ? 

A. Yes, sir. 

Mr. Thomson: J—— Well, go ahead. 

Mr. Dyer: Q. With whom did you have those 
discussions ? 

A. I particularly recall discussions with a Mr. 
Werner who was, I believe, the Field engineer at the 
Airport. 

Q. What did that discussion concern with ref- 
erence to those revetments? 

A. The weight of the revetments causing a pres- 
sure downward, [873] which caused the earth to 
press up under the runways and various other parts 
of the field, which was very destructive to it. 

Q. And generally, for the record, when did these 
discussions take place? 

A. Throughout the year 1942. 

Q. Yes, sir. Now, Mr. Andrews, when did you 
first obtain knowledge that the Constellation was 
in production? 

Mr. Thomson: I submit that is incompetent, ir- 
relevant and immaterial, and would not be in any 
wise binding upon the City. 

Mr. Dyer: Your Honor, the pleadings are very 
clear that the City alleges that there was no con- 
temnplation mm the minds of the representatives of 
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any of the parties that heavy planes would come 
into use. This man was the chief representative of 
TWA. at the time, and I wish to find out what his 
contemplation was in connection with that allega- 
tion of the City. I think it directly meets the issues 
in this case and directly meets the issue and the 
evidence which was adduced by the City. 

The Court: Read the allegations. 

Mr. Dyer: This again, sir, is paragraph 2 of the 
answer and cross-complaint, of defendant City, and 
others, and it appears on page 2 of the pleadings, 
from line 23 to line 29 and states as follows: [374] 

“In this connection these defendants further al- 
lege that there was not on said date any conception 
in the minds of any officers or representatives of 
either of the parties of said document of purported 
lease that commercial aircraft would ever within 
the purported term of said purported lease execed 
to any substantial extent said maximum permissi- 
ble take-off weight.” 

The Court: “Take-off weight’’?? What does that 
mean ? 

Mr. Dyer: May I ask the witness that question. 
sir? He is much more competent than I am to reply 
bo it. 

The Court: What is that? 

The Witness: Airplanes are built, when they get 
to a large category, where their stresses are such 
that the landing stress is greater than the take-off 
stress, so that in landing their weight is restricted. 


° r a Te 1 . y + 
It 1s Heeessarv for them to burn out 2 ¢e1 tain aman 


582 Trans World Atrlines, Inc., vs. 


(Testimony of Henry G. Andrews.) 

of fuel or dispose of it by dump valves before land- 
ing so that they come down to what we call a stan- 
dard gross weight. 

By way of example, on the DC-3, which has been 
commonly spoken of during this case, it had a 24,- 
800 pound landing weight, and the gross take-off 
weight was 25,200 pounds. In other words, they had 
to burn out that amount of fuel before they could 
land so that they wouldn’t land at a weight in excess 
of that, but they could take-off with the [375] 25,- 
200 pounds. 

The Court: Would they burn it in the air? 

The Witness: Hither that or, if an emergency, 
they had dump valves to release that fuel to lower 
their weight for the landing. 

Mr. Dyer: May I have the question read, please? 
Well, I think I can rephrase it and perhaps save 
some time. 

Mr. Dyer: Q. When did you first know of the 
planning of the Constellation ? 

A. To the best of my recollection, it was about 
1938 or 1939. 

Q. During the course of your tenure at San 
Francisco Airport did you ever discuss the Constel- 
lation with Mr. Doolin? 

A. Yes, a great many occasions. 

Q. And were any of those discussions prior to 
the time of the execution of this lease? 

A. Yes, some of them were, I believe. 

Q. And what was the substance of those discus- 
sions with Mr. Doolin? 
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A. About the performance, the weight and com- 
petitive value of that type of aircraft. 

Q. What if anything was said about the possi- 
bility that the Constellations might come into eom- 
mercial use? 

A. It was a foregone conclusion that it would. 

Q. You say it was a foregone conclusion? What 
were the sources of your information concerning the 
existence of the Constellation ? 

A. At first it was what you might term com- 
pany-restricted information to prevent competition 
at meetings of supervisory personne] in Kansas 
City. Afterwards, through various publications and, 
in addition to that, company bulletins that were 
sent out. 

Q. You refer to various bulletins and publica- 
tions that were sent out. I show you this document. 
What is it, Mr. Andrews? 

Mr. Thomson: TI will ask that the witness be in- 
structed simply to identify the document. 

A. Itisa copy of a magazine which was in gen- 
eral circulation at that time. 

The Court: What is the date on that? The date? 

The Witness: May 15, 1941. 

Mr. Thomson: I am going to object. your Honor, 
upon the same ground that I voiced to your Honor 
yesterday, that counsel cannot circumvent the rule 
by simply asking this witness to read from the doc- 
ument matters of any sort that would amount to 
presenting it in evidence. 

TI may say to your Honor T have a complete folder 
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of various other types of documents that are equally 
favorable to the City, and we could be here for 
weeks if this is going [377] to be a battle of pam- 
phlets. This is simply identified by the witness, and 
I think that is as far as he can go. 

Mr. Dyer: I haven’t concluded yet, sir. I simply 
asked him what it was. 

Mr. Thomson: I didn’t object to that. 

The Court: There is nothing before the Court. 

Mr. Thomson: Yes. We will wait for the next 
question. 

The Court: Very well. 

Mr. Dyer: Q. Do you have any knowledge of 
how widely this publication entitled ‘“American Avi- 
ation” was circulated among aviation people in 1941 
and 1942? A. Yes, sir. 

Mr. Thomson: I object to that as incompetent, 
irrelevant and immaterial, and I ask that the answer 
go out. 

Mr. Dyer: I am laying a foundation, if your 
Honor please. 

Mr.Thomson: I don’t think the extent of the 
circulation makes any difference. The Examiner’s 
Sunday Supplement could be identified as widely 
circulated, but it wouldn’t change the rules of evi- 
dence. 

Mr. Dyer: All right, I will change it. 

Mr. Dyer: Q. Did you ever see a copy of this 
magazine, American Aviation, in Mr. Doolin’s of- 
fice, at the San Francisco Airport in 1941 or 1942? 
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Mr. Thomson: I object to the question as incom- 
petent, irrelevant and immaterial. [378] 

The Court: He may answer. Objection is over- 
ruled. Did you? 

A. Yes, sir. 

Mr. Dyer: Q. Did you have any knowledge of 
the existence of this document, American Aviation, 
in 1941? 

A. Yes, sir. I have a subscription to it. 

Q. What does this document refer to, Mr. An- 
drews? 

Mr. Thomson: If your Honor please, T think 
that question is objectionable upon the grounds I 
have indicated. 

The Court: J will sustain the objection. We 
would be here for considerable more time. 

Mr. Dyer: Your Honor, may I make an offer of 
proof, briefly, on this, and may I indicate the pur- 
pose of the offer ? 

The Court: Proceed. 

Mr. Thomson: I don’t think this is a proper 
subject for an offer of proof. 

Mr. Dver: I believe it is. It goes directly to the 
issue that the representative of TWA and the rep- 
resentative of the airline had in mind contempla- 
tion 

The Court (interposing): In any event. you have 
a record of it. 

Mr. Dyer: But not with reference to this pre- 
cise subject of Constellations. We have a record to 
some extent, yes, sir, but I wish to complete that 
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record with reference [379] to this very precise 
notation concerning the indication of the existence 
of the Constellation. 

Mr. Thomson: Your Honor please, I would then 
ask the privilege of bringing the Court a huge vol- 
ume of periodicals upon which I will undertake to 
make offers of proof, which will probably occupy 
a couple of days at least. 

The Court: You will now proceed, gentlemen, 
with this case. 

Mr. Dyer: May I make the offer of proof, sir? 

The Court: You may. 

Mr. Dyer: This witness would testify that in 
1941 he was a subscriber to the periodical entitled 
“American Aviation’’, and that he saw copies of 
this document in Mr. Doolin’s office on various oc- 
easions in 1941 and 1942. 

He would testify that he is familiar with the con- 
tents of this specific document, which is entitled 
‘‘American Aviation,” dated May 15, 1941; and that 
he was familiar with the facts stated therein, which 
state that on that date 80 Constellation planes had 
been purchased—had been purchased by TWA and 
by Pan American Airline, 40 each. 

He would further testify that that document 
brought to his notice and the notice of Mr. Doolin 
the fact that those 80 planes were then, on that date, 
under construction at the Douglas Aircraft plant in 
Santa Monica, California, and that the first plane 
of that type was scheduled for test [880] flight later 
that year, referring to 1941. 
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The Court: Now, will you indicate the purpose 
of that offer? 

Mr. Dyer: Yes, sir. The purpose of this offer is 
to show that on the date the lease was executed, and 
prior thereto, Mr. Doolin, as a representative of 
the City, and Mr. Andrews as a representative of 
TWA. had in contemplation that planes in excess of 
25,000 pounds gross take-off weight would during 
the course of that lease be put into commercial 
service. 

The Court: Does that document indieate that ? 

Mr. Dyer: I believe it does, sir. 

The Court: It doesn’t appear as yet. 

Mr. Dyer: I think that it shows that on that date 
80 of them had been ordered by two of the major 
airlines which were serving San Franeisco Airport. 

The Court: What relation has that to weight? 

Mr. Dyer: Your Honor, these planes are planes 
of 94,000 pounds gross take-off weight, and they are 
the heaviest 

The Court: This document you are trying to get 
into evidence doesn’t indicate that, does it? 

Mr. Dyer: Yes, it does. 

The Court: Read that item. 

Mr. Dyer: There is a sentence in the second page 
of this document which says, “Gross weight of the 
plane is [381] 37 tons.” It also says, ‘Useful load 
is said to be 1614 tons or 33,000 pounds. Range 
of 5,000 miles. Would bring about revolutionary 
changes in air transportation, especially to points 
outside the U.S.” 
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May I also point out to your Honor that the 
pleadings make specific reference to the Constel- 
lation, which is the subject matter of the document 
contained in this offer of proof. The pleadings state, 
sir, and agree that those planes are approximately 
94,000 pounds. That is a correct statement, Mr. 
Thomson ? 

Mr. Thomson: That is mentioned in the cross- 
complaint. 

The Court: Well, J think we had better get a 
record on it, then, if there is any question on it. 
Proceed. 

Mr. Thomson: This will be subject to a motion 
to strike, your Honor. 

The Court: It will go in subject to your motion 
to strike and over your objection. 

Mr. Dyer: This offer of proof is also made 

The Court: Now, dispense with your offer of 
proof and make proof, if you have it, whatever it 
may be. 

Mr. Dyer: Q. Were the Constellations used in 
military service at the time the lease was executed 
or prior thereto ? 

A. ‘To the best of my recollection, they were not. 

Q. When did they first come into use, into mili- 
tary service, to the best of your recollection? [382] 

A. 1948. 

@. And when did they first come into commercial 
service ? A. Oh 

The Court: 1945, wasn’t it? 

A. I believe it was 1946, your Honor. 
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The Court: 1946? All right. 

A. To the best of my recollection. It is a little 
dim on the exact year. 

Mr. Dyer: Q. They were taken over by the 
Army, during the war, from TWA? 


A. They were 
over by the Army. 


Well, yes, they were taken 


Q. Did you have any knowledge of the existence 
and construction of 80 Constellation planes in 19419 

A. Yes, sir. 

@. And did you know where they were being 
constructed ? A. Yes. 

Q. Did you know approximately how heavy they 
would be? i. “Wes, sir. 

Q. What was the source of that information? 

A. Publications that were—public publications, 
that is, those in general circujation, and company 
bulletins, and information received at supervisory 
meetings in Kansas City. 

Q. And did you discuss that matter with Mr. 


Doolin from time to time? A. Yes, sir. [383] 
Q. Specifically, the Constellation ? 
me. Wes sir. 
Q. Before 1942? Aw Vespstit 


Q. October 1, 1942? A. Yes, sir. 

The Court: I don’t know, counsel, maybe I made 
myself misunderstood. T am not excluding that doc- 
ument. 

Mr. Dyer: Oh. 

The Court: I indicated to you to dispense with 
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your offer of proof and present your proof for the 
record. 

Mr. Dyer: I see, sir. Then at this time—— 

Mr. Thomson: Subject to the motion, your 
Honor? 

The Court: Yes, subject to motion to strike and 
over your objection. 

Mr. Dyer: Then at this time I will offer the 
document in evidence and ask it be identified and 
received in evidence. 

The Court: Let it be admitted and marked. 

The Clerk: Plaintiff’s Exhibit 23 admitted and 
filed in evidence. 

(Thereupon magazine entitled “American Av- 
iation” dated May 15, 1941 was received into 
evidence and marked Plaintiff’s Exhibit No. 23.) 

Mr. Dyer: Q. During the period you were at 
the Airport from 1937 to 1947 were improvements 
going on? [384] A. Yes, sir. 

Q. Were those improvements constant or inter- 
mittent, or how constant were they? 

A. I would say they were continuous up to the 
time the Military took over and interrupted. 

Q. During the time you discussed the lease with 
Mr. Doolin was any reference made to a 1942 sched- 
wle of rates and charges? 

A. Inever heard anything referred to as such. 

Q. Did you know of the existence of a 1942 
schedule of rates and charges at that time? 

Mr. Thomson: Objected to as incompetent, irrele- 
vant and immaterial. 
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The Court: If he knows, he may answer. Objee- 
tion overruled. Did you? 

A. ' No, sir. 

Mr. Dyer: Q. Now, in 1942, before the utiliza- 
tion of the Stratoliner, did you observe the condi- 
tion of the parking areas in front of the hangars 
from time to time? A. Yes, sir. 

Q. And what was the condition observed by you? 

A. There were a great many cracks in them, and 
sinkholes where trucks had run over them, and 
various other sorts of disrepair which were tem- 
porarily repaired from time to time. 

Mr. Thomson: I ask that the testimony, that 
part of [385] the answer of the witness which refers 
to trucks going over the places of these deteriora- 
tions go out as a conclusion. 

The Court: It may go out. 

Mr. Dyer: Q. What type of planes were using 
those parking areas at that time? 

A. Well, almost all types that were in existence 
at that time, including the military planes that were 
brought there in the early part of 1942. 

Q. Specifically, what type of military plane did 
you observe use those parking areas? 

A. The greatest number were P-28’s and P-51's, 
T believe. 

Q. Did you ever observe any damage done to that 
area by those planes? A. “Yes; aim 

Q. What was the nature of that damage. or what 
was the nature of the operation which did the dam- 
ages observed by you? 
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A. One in particular was a P-38 plane that lost 
an engine and landed on the ramp and into the par- 
tition between hangars 3 and 4, damaging both the 
ramp and the hangars. 

Q. Was there any type of operation of the P-38 
in taxiing that would damage it, as observed by 
you? A. Yes, sir. 

Q. Will you please describe that operation to 
his Honor? 

A. Yes. By locking the wheel with their brake 
on the inner [386] are of a circle when they started 
to taxi, which had a grinding effect on any surface 
which it was on, instead of allowing it to roll. It was 
probably done because of the extreme hurry in get- 
ting military craft out. Commercial craft don’t do 
that. 

Q. This was before the utilization of the Boeing 
Stratoliner ? A. Yes, sir. 

Q. And before the lease? A. Yes, sir. 

@. Did you ever discuss with Mr. Doolin before 
the lease was executed the plans that he had for 
extension of the airport facilities, including the 
ramps and runways? A. Yes, sir. 

Q. Specifically, when were these discussions held 
with him? 

A. Those were almost continuous discussions 
throughout the time I was at the field. Various oc- 
easions when I would visit with him in his office 
and had other business there to transact. 

Q. What was the substance of those discussions? 

A. As to the ultimate development, and his plans 
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toward the development of the Airport, which he 
kept on a drafting board in his office. 

Q. Did he ever discuss with you the contem- 
plated length of runways? 

A. Yes, those were discussed and projected on 
these drawings. [387] 

@. What were the runways with reference to 
length which were discussed and which were pro- 
jected on the drawings seen by you? 

A. There was one projection extended out 12,- 
000 feet that I recall, and another one which was 
in the distant future, as he stated, that extended 
almost to Coyote Point, and acquisition of the tide- 
land property, I believe he called it, was blocked 
out with the various owners’ names on it. 

Q. Do you know, Mr. Andrews, whether an ex- 
tension of a runway or construction of a new run- 
way was commenced in 1942 or pnor thereto? 

A. There were new runway constructions during 
the time I was at the field. The exact amount of it, 
my recollection is a little dim. 

Q. Do you have any recollection of the length 
of the runway which was planned or in contem- 
plation by Mr. Doolin in 1942? 

A. There was one in the neighborhood of 8,000 
feet. 

Q. Do you know to what extent that planning 
had reached, whether or not it was definitely 
planned or merely in the preliminary stages? 

A. There were some thoroughly detailed draw- 
ings on this drafting table in his office which T[ saw. 
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The Court: We will take a recess. 
(Short recess.) [388] 
Mr. Dyer: I have no further questions to put to 
Mr. Andrews on redirect. 


Recross Examination 

Mr. Thomson: Q. Mr. Andrews, you testified 
that the Constellations were ordered from whom? 

A. The Lockheed Aircraft Company. 

Q. J don’t believe you used the term Lockheed ; 
you used some other name, I believe 1t was Doug- 
las. Do you want to stand corrected? 

A. I will stand corrected if I misstated. 

Q. The different Constellations that were pro- 
duced varied in weight, did they not? 

A. How is that? 

The Court: They varied in weight. 

A. Oh, yes, sir. 

Mr. Thomson: Q. In other words, I take it, 
there was a Constellation originally produced and 
that subsequent Constellations from time to time 


increased in weight? A. Yes, sir. 
Q. And the variance was always in the form of 
an increase ? A. Yes, sir. 


Q. How many Constellations did TWA actually 
take delivery of ? 

Mr. Dyer: Will you fix the period, please, Mr. 
Thomson ? 

Mr. Thomson: Well, when they were delivered. 
The [389] witness testified to a certain number 
being under order, and he coupled Pan American, 
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I believe, with the order. I want to find out how 
many TWA actually took. 

The Witness: May I correct counsel? J didn’t 
testify to that. 

Mr. Thomson: I beg your pardon. 

The Witness: I beg your pardon; I didn’t 
testify to the number ordered. 

Mr. Thomson: You said there were eertain—— 

The Witness: I believe that was in the document 
submitted. 

Mr. Thomson: @. You said there was a certain 
number in production. Was that your testimony ? 

A. No, sir; I didn’t testify to the number of 
Constellations. 

Mr. Dyer: Mr. Thomson, I think the document 
clearly shows that. 

Mr. Thomson: Which document? 

Mr. Dyer: The document that I offered and was 
received in evidence. It says here 

Mr. Thomson: Oh yes; wait a minute: Iet me 
look at it. With the reservation of my right to move 
to strike, I want to put a couple of thenext ensuing 
questions to the witness. 

The Court: Very well. 

Mr. Thomson: Q. How many of the S80 planes 
referred to [390] in this document did TWA take 
delivery of? 

A. I believe if you will reread that sir, there 
were about 40 to be delivered to Pan American. 

Mr. Thomson: That is what I wanted to find out. 

The Witness: About 40, to the best of my recol- 
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lection or thoughts at present, in the neighborhood 
of about 30. 

Mr. Thomson: Q. That is, TWA took actual 
delivery of 30? 

A. To the best of my recollection. I couldn’t 
testify to that accurately. 

@. ‘Those of course were not assigned to the San 
Francisco Airport; they were put into service 
throughout the system of TWA? 

A. I dare say 20 to 25 of them have been in the 
San Francisco Airport. 

@. But not all at the same time, of course? 

A. Hardly. 

Q. IL refer you to a document which J consider 
an official document. 

Mr. Dyer: May I see it. 

Mr. Thomson: Differentiating this document from 
the type of document thus far presented by the 
counsel for the plaintiff. 

Mr. Dyer: Mr. Thomson, I understand that you 
consider the publications of the C.A.A. as official 
documents ? 

Mr. Thomson: Yes, I will go along with you on that. 

Mr. Dyer: All right. 

Mr. Thomson: Q. J have here a document en- 
titled, “Statistical Handbook of Civil Aviation,” 
dated in 1949, with a label “U.S. Department of 
Commerce,” on the title page, and underneath that, 
“Civil Aeronautics Administration” and ‘‘For sale 
by the Superintendent of Documents at Washing- 
ton, D.C.” Are you familiar with this document? 
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A. No, sir, I am not. 

Q. Have you ever seen it before? 

A. I believe this is the first time I have seen that 
particular document. 

Q. Then you do not make it a practice to con- 
sult this document with reference to these subjects 
we are talking about? 

A. We had more direct orders for our consul- 
tation than that information. 

Q. You have testified, as I recall, that the mili- 
tary led all other types of aviation so far as weights 
of planes are concerned ? A. Yes, sir. 

Q. I call your attention to language at page 45 
of this document where the various vears are sum- 
marized as to weights of planes—and these relate 
to military planes. The heading of this particular 
portion is “Average Air Frame Weight of [392] 
Military Aircraft Produced by Type: 1940, bombers, 
7,109; transports, 8,569.”’ 

Do vou eonsider that accurate? 

A. Would you read the heading of that again? 

Q. “Average Air Frame Weight of Military 
Aircraft : A. That isa different definition. 

Q. That has to do with 

A. That could be interpreted in many ways: the 
air frame weight which could apply—which douht- 
less, with the figures you gave, would apply an air- 
plane less engine and less a great many military 
equipment, load and so forth. 

Q. In other words, vour interpretation of it—— 

A. It would be just the bare 
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Mr. Dyer: Just a moment. Let him finish. 

Mr. Thomson: Yes; excuse me. I didn’t want to 
interrupt. 

Mr. Dyer: Proceed. 

Mr. Thomson: Proceed. 

The Witness: That would be only a bare frame 
which would be referred to from that heading. 

Mr. Thomson: Q. What was the horse power of 
this Boeing plane that you flew here to San Fran- 
cisco in 1940? 

Mr. Dyer: I will object to that upon the ground 
that it is incompetent, irrelevant and immaterial; 
there is no showing as to horse power of these 
planes. 

Mr. Thomson: Yes, there is, your Honor. As Mr. 
Thompson [393] testified yesterday, the develop- 
ment of these large planes up now to 120,000 pounds, 
as your Honor heard, revolves around the develop- 
ment of horse power in order to carry this extreme 
weight of these large sized planes, and that the 
horse power 

Mr. Dyer: Just a moment. 

Mr. Thomson: Pardon me, please. 

Mr. Dyer: I have an objection. I think we get 
to the ultimate question, your Honor, of how much 
the different planes weigh. If we go into excursions 
into horse power and so forth, I think that is a eol- 
lateral inquiry. 

The Court: It goes without saying that if they 
had not developed these wonderful engines they 
would be still on the ground with these 25,000 pound 
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planes. I think that is the purpose of the testimony. 

Mr. Thomson: That is, your Honor. 

The Court: Proceed. 

Mr. Thomson: Q. What was the horse power of 
that plane? 

A. To the best of my recollection it was in the 
neighborhood of about 3,600 horse power. 

Q. You said 3,600? 

A. That is the best of my recollection; T haven’t 
had occasion to figure horse power for several vears. 

Q. What is the horse power of the present Super- 
Connie now in operation? [394] 

A. Of the Super-Connie? 

@. Yes. 

A. Which power would you refer to, the me- 
dian power, climbing power, cruising power or take- 
off power? There are four different classes of power 
applied to that airplane. 

Mr. Thomson: The witness has been confused, 
your Honor. 

The Court: There is nothing unusual about that: 
we all get confused. 

Mr. Thomson: No, that is quite 

The Witness: Cruising horse power? 

The Court: Yes, give us all four. 

Mr. Thomson: Q. Let us have all four. 

A. The cruising horse power of a Super-Connie 
will range about 4,800 horse power. 

Q. And I think you deseribed this plane that vou 
flew to San Francisco in in 1940 as a four eyclone 


engine plane ? K. “Yes, ar. 
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Q. Will you give us the figure on that horse 
power ? 

A. Again do you want to differentiate the four 
types of horse power I referred to before. 

Q. Pardon me; do you want to differentiate the 
four types of horse power with reference to the cy- 
clone engine located in that plane in 1940 which you 
testified about? 

A. We did not have the great differential at that 
time that we have today. I was speaking about the 
maximum power output [895] that we had on it at 
that time. When you reduce it to cruising power, it. 
would be considerably less. 

@. When you gave me the figures on the horse 
power of that cyclone engine in that plane—— 

A. Yes. 

@. What type of horse power did you intend to 
give me? 

A. That was the take-off horse power. 

@. How much was it? 

A. Roughly 3,600. 

@. Can you give me the other types of horse 
power? 

A. With the Boeing 307 we did not have the 
same differentials that we have with the Super- 
Connie. There is a cruising power on a Super- 
Connie or Super-Constellation—pardon my slang— 
which will run about 4,800 horse power. 

Q. Did this cyclone, or rather this Boeing that 
you mentioned flying into San Francisco in have 
four engines? A. Yes, sir. 
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Q. Was the horse power the same in each one 
of those engines? 

A. Roughly 900 on each one. 

Q. In other words, these figures that you have 
given me are the total 

A. ‘Total horse power. 

Q. The combination of all of the four engines? 

A. Yes. 

Q. Is that also true of the figures you gave me 
on the [896] Super-Connie ? 

m. Viesssir. 

Q. What type of octane fuel was utilized in this 
Boeing plane in 1940 that you have mentioned ? 

A. I do not recall definitely; it was in exeess 
pr 90. 

Q. It was in excess of 90? 

A. In excess of 90 octane; I don’t recall exactly. 

Q. But not substantially in excess of 90; 90 is 
the figure of the octane? 

A. 90 would be pretty close. It wasn't less. 

Q. And will you describe the type of fuel on 
the Super-Connie as of today? 

Mr. Dyer: We object to that upon the ground 
that it is incompetent, irrelevant and immaterial. 
Your Honor, I think we are going far afield if we 
are getting into types of gasoline. This certainly is 
not involved in this case. 

Mr. Thomson: This is along the same line of Mr. 
Thompson’s testimony of yesterday when he testi- 
fied that development in the fuel was of the utmost 


importance. 


602 Trans World Airlines, Inc., vs. 


(Testimony of Henry G. Andrews.) 

The Court: I think at this time I will allow it. 

The Witness: Which one did you refer to last? 

Mr. Thomson: Q. The type of octane fuel on 
the Super-Connie in operation today. 

A. On the Super-Constellation, not the regular 
Constellation ? 

@. The Super-Constellation. [397] 

A. Super-Constellation is 115 octane. 

The Court: What is it now? 

The Witness: 115 on the Super-Constellation. 

The Court: With this modern gas, is that the 
situation now, 115? 

The Witness: Well, that is what we use in that 
particular plane. 

The Court: What do they use? 

The Witness: In the normal plane, your Honor? 

The Court: Yes. 

The Witness: We normally use in the reg 
Constellation, we use 100 octane. 

The Court: Does it run any higher than that for 
any plane? 

The Witness: 115 for the Super-Constellation. 

Mr. Thomson: Q. You mentioned certain planes 
flying into San Francisco in 1940 by way of pub- 
licity or exhibition or whatever it was. You do not 
claim that those planes went into service in and out 
of the San Francisco Airport, do you? 

A. You mean into scheduled service? 

Q@. Yes. AL Noten 

Q. These two elements of damage to the airport 
that you have mentioned happened prior to the time 
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you left the Airport; that is correct, is it not? You 
left the Airport in 1942 after [898] you had ac- 
complhshed your mission for this lease, apparently, 
and these elements of damage you have mentioned 
that you saw, for instance, the one from the P-38— 
those bits of damage that you described all were 
prior to the lease; is that correct? 


A. Yes, sir. 
Q. And do you remember that incident about the 
P-38? Wasn’t that a crash? A. Yes, sir. 


Q. And was that damage repaired? 

A. It was quite a while being repaired. They had 
considerable difficulty there getting it repaired and 
they were unable to use the hangar for a period of 
time on account of it. 

Q. Do you know whether the United States Gov- 
ernment made that repair? 

A. That I do not know. I dealt directly with 
the City. 

Mr. Thomson: That is all. 

Mr. Dyer: No questions. 

We have no further witnesses, if the Court please. 


(Witness excused.) 


The plaintiff and cross-defendant rested in re- 
muttal. 


Mr. Thomson: We will call Mr. Burr, please. 
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GEORGE DAVID BURR 
recalled as a witness for the Defendants and Cross- 
Plaintiffs [3899] in rebuttal; previously sworn. 

The Clerk: George D. Burr to the stand; here- 
tofore sworn. 

Direct Examination 

Mr. Thomson: @. Mr. Burr, there was a tech- 
nical word used here this morning which has es- 
caped me. It relates to these piles of dirt. 

Mr. Dyer: Revetments. 

Mr. Thomson: Revetments. 

Mr. Dyer: I think it is r-e-v-e-t-m-e-n-t, but I 
will not guarantee the spelling. 

Mr. Thomson: Q. Mr. Burr, are you familiar 
with those revetments at the Airport? 

A. Yes, sir. 

@. And where were they located with reference 
to the various runways? 

A. They were outside of the landing strip, which 
is materially outside of the runways themselves. 
They were built on little spur taxiways on remote 
location. 

Q. How did they individually compare as to 
size ? 

A. They were of varying sizes. There were about 
four of them, as I recall, that were for larger air- 
craft and the rest were for pursuits. 

Q. Four only were for larger aircraft, which 
embody, I take [400] it, extra size? 

A. Yes; my recollection of the count was 17 
total; there might possibly have been two or three 
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The Court: The purpose of them was to give 
shelter in the event of bombing? 

A. In ease of bomb blasts close to aircraft to 
provide these mounds of dirt in cloth bags. 

Mr. Thomson: Q. Did you observe any effect 
upon the airport from those revetments ? 

A. Yes, sir, the drainage system was somewhat 
damaged and the field surrounding was damaged to 
some extent, which was repaired by the Army as 
part of their obligation. There was no damage to 
the taxiways or runways or aprons as a result 
thereof. 

Mr. Thomson: You may take the witness. 


Cross Examination 

Mr. Dyer: Q. Do you have any knowledge of 
approximately how much those revetments weighed, 
Mr. Burr? 

A. T haven’t computed it; they were of substan- 
tial weight. 

Q. Do you have any figure in mind? 

A. No, not offhand. These revetments as men- 
tioned were constructed by filling cloth bags largely 
with earthy material, and of sufficient height to 
about reach the upper portions of the aircraft to 
be protected, so they were of substantial [401] 
weicht, built in horse shoe shape. 

The Court: Q. In any event, did they interfere 
with the efficiency of the runways? 

A. No, sir, they were built outside of the land- 
ing strip areas, your Honor. 
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Mr. Dyer: I think that is all. 
The Court: Step down. 
(Witness excused.) 
Mr. Thomson: Mr. Messersmith, please take the 
stand. 


HAROLD STANLEY MESSERSMITH 
recalled by the defendants and cross-plaintiffs, in 
surrebuttal, previously sworn. 

The Clerk: Harold Messersmith ; heretofore sworn. 


Direct Examination 

Mr. Thomson: Q. Mr. Messersmith, you know, 
of course, Mr. Andrews, the gentleman who was on 
the stand? A. Yes, I do. 

Q@. Are you familiar with the fact that Mr. An- 
drews left the Airport so far as active duties at 
least were concerned in the latter part of 1942? 

A. To the best of my recollection, that was ap- 
proximately the date. 

Q. Did you thereafter see Mr. Andrews from 
time to time? [402] 

A. Yes, Mr. Andrews came through the Airport 
and into the Administration Offices at various times. 

@. And did you meet him at the Airport offices 
from time to time? 

A. Yes, on infrequent occasions. 

Q. This is after 1942? 

A. Yes, that is correct. 

Q. Do you recall an incident where Mr. Doottll 
discussed with Mr. Andrews certain projections of 
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the runway and referred to a map or a diagram in 
his office ? 


A. I worked with Mr. Doolin in the preparation 
of a plan that I believe Mr. Andrews is referring 
to, and to the best of my recollection that plan was 
not under preparation until the latter part of 1943; 
and as I recall it Mr. Andrews about that time vis- 
ited the Airport and showed the plan to Mr. Doolin 
in my presence and solicited his comments as to 
what he thought about the plan. 

Q. You say Mr. Andrews showed the plan to Mr. 
Doolin? 

A. Pardon me; Mr. Doolin showed the plan to 
Mr. Andrews. I do not recollect any runways indi- 
eated on the ultimate development in excess of 10,- 
000 feet, and to my recollection Mr. Andrews at that 
time expressed doubt as to whether runways of that 
length would be required. I do not think he objected 
to the 8,000 foot runways that were then in effect 
or then contemplated for development. [403] 

Q. When according to your best knowledge did 
this interview that you have deseribed oceur? 

A. To the best of my recollection between—the 
last half of 1943 when we were then preparing plans 
that would fit into development that was to be un- 
dertaken by the United States Government at the 
Airport—that is, the Army Engineers. 

Q. Are you familiar with the horsepower of the 
Boeing plane of the type that has been described as 
first flying into the Airport in 1940? 
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A. Yes, I know the approximate maximum horse 
power. 

Q. That was a four-engine plane, was it? 

A. Yes, it was a four-engine plane. 

Q. Will you give us the horsepower of that plane 
by units of engines? 

A. Iunderstand the maximum horsepower of the 
engines there rated at approximately 900 horse- 
power per engine. [404] 

Q. Now, likewise with reference to the Super 
Constellation, will you give us the horsepower of 
that, the units? 

A. The latest aircraft that I understand is under 
construction for TWA by Lockheed, a Constella- 
tion, calls for an individual horsepower somewhere 
in the neighborhood of 3,500 horsepower per engine. 
That would be a total of 14,000 horsepower, maxi- 
mum. 

Q. Do you have familiarity with a type of opera- 
tion that has been referred to in the evidence thus 
far as locking of a wheel? Have you observed that 
from time to time at the Airport? 

A. Yes, I have observed it from time to time, 
and we caution the airlines not to do it, ask them to 
disseminate the information as to the fact that it 
causes deterioration or destroys the runway sur- 
faces. We continually have to keep up campaigns 
of this nature to minimize those abuses. 

Q. Will you describe the extent of any deteriora- 
tion caused in that regard by the present heavy 
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planes now in use as contrasted with the lighter 
planes formerly in use? 

A. Well, a light plane on a—a lighter plane does 
not necessarily damage the airplane. As to 

Q. You say damage the airplane? 

A. Damage the paving. 

Q. All right. 

A. If it is an extremely light airplane that locks 
its [405] wheels in the turns, no damage frequently 
will ensue; and the greater the weight of the craft, 
the more damage to the paving sustained by the 
locking of the wheels. 

Mr. Thomson: You may take the witness. 

Mr. Dyer: I have no further questions. 

Mr. Thomson: That is all, Mr. Messersmith. 

(Witness excused.) 

Mr. Thomson: Your Honor, as I indicated, I 
sent for a copy of the Call for Bids with reference 
to the TWA lease. Unfortunately, the gentleman 
who turned them over from the real estate depart- 
ment has left. I take it, counsel, you will accommo- 
date me by stipulating the authenticity of this? 

Mr. Dyer: Yes. 

' Mr. Thomson: Now, without the necessity of 
reading all the way through that, what I am going 
to offer are the last three lines of the second para- 
graph. 

Mr. Dyer: I would like to inquire at this point 
whether this is the same document attached to the 
lease ? 

Mr. Thomson: The document you attached to the 


GLO Trans World Airlines, Inc., vs. 


lease I believe was the resolution of the Board of 
Supervisors. This is headed “Notice of Lease”, and 
what it amounts to is the eall by the Director of 
Property for competitive bids. 

I don’t have in mind that you attached it to any 
other documents. You might review those documents 
that you did attach to the complaint. I don’t recall 
that you did. Is it [406] alright to stipulate to the 
authenticity of it. 

Mr. Dyer: Yes. 

The Court: Subject to correction. 

Mr. Dyer: Subject to any question that we might 
bring to the attention of the Court. 

Mr. Thomson: That will be agreed on. We are 
interested in accuracy along with counsel. 

The Court: Yes. 

Mr. Thomson: This is headed ‘‘Notice of Lease”, 
and I take it your Honor will not desire me to read 
the whole document because what I refer to is con- 
tained within three lines. If I may just read that 
portion, anything counsel wants to.add, he may. 

In the second paragraph it in substance provides 
that the premises are to be leased to a person, firm, 
or corporation engaged in the transportation by air- 
craft of persons, property, etcetera. And then that 
paragraph terminates with these words: 

“Subject to the provisions of said Ordinance No. 
1736——”’ Is that it? 

Mr. Dyer: That is what I get, Mr. Thomson. 

Mr. Thomson: “ and to the terms and condi- 
tions set forth in the proposed lease on file in the 
office of the Director of Property.” [407] 
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Mr. Dyer: I believe we also should call to the 
Court’s attention the fact that this refers to the 
terms and conditions set forth in the proposed lease, 
and also refers in the last sentence of paragraph 1: 

“Also 190 square feet on the first floor and 799 
square feet of space on the second floor of the Ad- 
ministration Building located at said Airport, to- 
gether with certain airport privileges and facilities.” 

J would suggest, Mr. Thomson, we put in this 
entire document. 

Mr. Thomson: Yes, I will do that, if that is what 
you desire. I offer this in evidence, if your Honor 
please. 

The Court: It may be admitted and marked. 

(Thereupon call for bids referred to above 
was received in evidence and marked Defend- 
ants’ Exhibit Q.) 

Mr. Thomson: We have concluded with surre- 
buttal. 

Mr. Dyer: I have nothing further, sir, except 
this: J am going to ask, in the hight of Mr. Thom- 
son’s statement that he considers the report of the 
Civil Aeronautics Administration an official docu- 
ment, that the Court take judicial notice of the con- 
tents of a publication of that Administration dated 
May 8, 1941, which concerns the weight of aircraft 
to be considered in the design of runways, aprons, 
paving areas, for the next ten years,—subsequent 
ten years. [408] 

Mr. Thomson: Do you have a copy of that with 
you? 

Mr. Dyer: I do not have a copy of that with me. 
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We are endeavoring to obtain it. We may make ref- 
erence to it in our briefs. 

Mr. Thomson: Well, I don’t think we should 
keep this case open just for the purpose of further 
documents. 

Mr. Dyer: I don’t propose to introduce it. I am 
simply asking the Court to take judicial knowledge 
of the contents of that document that you 

Mr. Thomson: No, no, no. 

Mr, Dyer: stated was an official document. 

Mr. Thomson: I don’t think that is within the 
realm of propriety. I think you at least have to 
introduce the document in evidence. An official doc- 
ument doesn’t mean vou can ad lib reference to any- 
thing you find in an official document. I think we 
should have the right to compare the document, 
and we may have documents or matters that would 
be in refutation of that document. We ought to 
know what it is all about, in other words. 

Mr. Dyer: I think you are entitled, Mr. Thom- 
son, to know the contents of any document we refer 
to, and of course if we refer to any document in our 
brief or any subsequent papers filed with the Court 
we will furnish you a copy of that document. But 
at the same time, I think the Court can take judi- 
cial notice of the contents of an official [409] pub- 
lication of the United States Government, and that 
is all I am adverting to. 

Mr. Thomson: I don’t know whether that is true 
or not. 

The Court: Are you familiar with the subject 
matter of this document? 
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Mr. Thomson: No, I am not, your Honor. 

Mr. Dyer: The subject matter is this, if the 
Court please: It is a publication of the Civil Aero- 
nautics Administration dated May 8, 1941, and it 
contains the design data for paved runways and 
loading standards, and says: ‘‘Probable future. Ten- 
year maximum. Static. Loads to be considered in 
the design of runways and aprons and paving and 
drainage structures.” 

And for Class 3 airport it states 150 thousand 
pounds with reference to weight of aircraft, and 
for Class 4 airports, 300,000 pounds. And Class 4 
City is defined as “Cities representing the major 
industrial centers of the Nation and important june- 
tion points or terminals on the airway systems.” 

The Court: Where did you get that language? 

Mr. Dyer: This language was furnished to me 
by a technical employee of TWA who stated he 
obtained it from this document. 

The Court: The document is not in evidence? 

Mr. Dyer: I do not have it with me, no, sir. 

The Court: J can’t consider it unless it is based 
on [410] 

Mr. Dyer: It has been temporarily mislaid, your 
Honor, and I am simply asking the Court to take 
judicial notice of the contents of that document as 
we refer to it. 

The Court: I don’t want to mislead you. It means 
nothing to me unless it is produeed. I say that 
kindly. 

Mr. Dyer: I understand, sir. Can we reserve the 
right to produce it, vour Honor? 
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The Court: Can you produce it by 2 o’clock? 

Mr. Dyer: I doubt it, sir. This is a far-flung 
airline system and it is difficult to obtain documents 
of that nature. 

The Court: I am here to serve you gentlemen. 
You will have to proceed. You answered ready for 
this trial. 

Mr. Dyer: Well, we ask the right to produce that 
document for the benefit of the Court, and also ask 
the Court to take judicial notice of its contents on 
the ground it is an official document of the United 
States Government, and that counsel has stipulated 
that documents 

The Court: Who here is familiar with the docu- 
ment we are discussing? 

Mr. Loring: I am, your Honor. I have seen the 
document, and I am the one who prepared the me- 
morandum from which counsel just read. 

The Court: What kind of document was it? 

Mr. Loring: It is a booklet very much like the 
booklet [411] that Mr. Thomson interrogated his 
witness about. It has in detail the rules of the CAA 
on design of airports and what cities of different 
classes will expect in the future. 

The Court: When was it published? 

Mr. Loring: It was published May 9th, 1941. I 
examined the document at the head office of TWA 
in Kansas City, in their files there, and I made 
these excerpts from the document. 

Since that time, which was about several months 
ago, the document has been mislaid and we cannot 
locate it. And we haven’t had an opportunty to go 
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to the CAA in Washington, or possibly we could 
get it in Oakland, to get another copy of the same 
document. 

The Court: We will take an adjournment until 2 
o'clock. You may be able to locate it. Tell me, with 
that thought in mind, that will be the case? Sub- 
mitted ? 

Mr. Dyer: That would be our case, Your Honor. 
At this time it may be in order to make certain 
suggestions to this Court that Mr. Thomson and I 
have given some thought to. With reference to the 
motions to strike, your Honor, they are rather 
numerous and we believe they concern questions of 
law, and it is our thought that considerable time 
could be saved if those motions were presented to 
the Court by way of written motions. 

Mr. Thomson: I am going to suggest to your 
Honor that [412] this case be submitted upon briefs, 
and J don’t think in the hght of that that there 
should be anv extended legal argument on the mo- 
tions. They should be merely motions to strike, with 
each side being given the opportunity to respond. 

Mr. Dyer: Yes. 

The Court: How much time do you wish on the 
briefs? 

Mr. Thomson: How much time would you re- 
quire, Mr. Dyer? 

Mr. Dyer: I would suggest that 30, 30 and 20, 
your Honor. 

The Court: I would forget evervthing we have 
gone over for the last four days by that time. 
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Mr. Thomson: I didn’t understand what your 
Honor said. 

The Court: My memory won’t carry me over 
that period of time. I think we should have argu- 
ment on it and get the theory of the case on both 
sides of the case, and it may be you wouldn’t have 
to file briefs. 

Mr. Thomson: Would it be agreeable to your 
Honor to submit briefs in the first instance, and 
then your Honor calls for oral argument and indi- 
cate the subjects that you want orally argued? 

I will say this, that this is quite a complicated 
case, not only from the standpoint of facts but from 
the standpoint of law. 

The Court: I understand that. That is the rea- 
son I am trying to stay with the case until we dis- 
pose of it. [413] 

Mr. Dyer: Your Honor, I believe Mr. Thomson 
and I mav agree—perhaps I am just putting his 
statement in other words—that we file briefs in the 
ease and the Court, if it sees fit, call for oral argu- 
ment. 

The Court: Well, I am here to serve you gentle- 
men. If I am not here in this case I will be here 
in some other case. 

Mr. Thomson: We, on the other hand, want to 
accommodate your Honor. 

The Court: I think we should eut the time to 
10, 10 and 10, and I permit argument after I check 
through the briefs. That is what I am trying to 
accomplish. a 

Mr. Thomson: That would be agreeable to me. 
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Mr. Dyer: Could you make that 15, your Honor? 

Mr. Thomson: Why don’t we make it 15, 10 and 
5? That is the same length of time? 

Mr. Dyer: That is agreeable to me. 

The Court: 15, 10, 5? Is that agreeable? 

Mr. Dyer: Yes. 

The Court: That will bring us to what date? 

The Clerk: That will be October 16th for sub- 
mission. 

Mr. Dyer: All right, your Honor, and we may 
in the meantime file our written motions to strike? 

The Court: You can get together on that, per- 
haps. 

Mr. Dyer: Yes, sir. [414] 

The Court: Now, I am sure I will call for oral 
argument. On account of it being the type of case 
it is, after you submit your briefs, I am going to set 
it down on the calendar for oral argument. So keep 
that in mind. If both sides prepare well, it will be 
helpful to the Court. 

Adjourn to 2 o’clocek. 

(Thereupon an adjournment was taken to the 
hour of 2 o’clock p.m. this date.) [415] 

Mr. Dyer: If the Court please, during the noon 
recess counsel for plaintiff made inquiry of the Re- 
gonal Office of the Civil Aeronautics Administration 
and was advised that the pamphlet to which we 
referred and to which we adverted in our offer of 
proof was in existence, and we made rather stren- 
uous efforts to discover a copy of it in this area 
and were finally advised it was not available here. 

On that basis I believe I should state to the Court 
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that we simply request that judicial notice be taken 
of that document on the basis that it is an official 
publication of the Civil Aeronautics Administration 
which is a division of the Department of Commerce 
of the United States Government. 

Mr. Thomson: If your Honor please, I think 
that the rule of judicial notice is one thing and the 
rule of admissibility in evidence of official docu- 
ments is quite another thing. I believe that in all 
fairness under the rules of evidence as I conceive 
them, we are entitled to be confronted by this very 
document. We may in that event feel the necessity 
of offering to your Honor some evidence upon this 
document or some other document, and to allow 
counsel to simply at random refer to what he char- 
acterizes as an official document in his brief is not 
in fairness to this defendant. 

The Court: I always find an avenue of escape 
on these [416] matters. You will have plenty of 
time to get it. This case, after you file your briefs, 
will be set down for further trial and limited to that 
document. How is that? 

Mr. Dyer: That is agreeable. 

Mr. Thomson: You mean if the document is 
available we will receive it at that time? 

The Court: The document must be here so that 
you have an opportunity to be confronted with it 
whatever it may be. 

Mr. Thomson: Yes. Of course, I don’t know what 
it is. I may feel constrained to ask your Honor to 


reopen the case on it. 
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The Court: It is limited to the document under 
discussion. 

Mr. Thomson: Yes. 

Mr. Dyer: Your Honor, I should like to offer in 
evidezce a similar document of the Civil Aeronau- 
tics Authority. We were able to obtain a copy of 
this document. It is dated May 1, 1940. Page 43 
thereof contains recommended standards for prob- 
able future maximum static gross loads to be con- 
sidered in the design of runway and apron paving 
and drainage structures, for Class 4 Airports of 
300,000 pounds. Here is that document, M1. Thom- 
son. 

Mr. Thomson: I should like to not make any 
objection to this document, but I should like to rec- 
ommend that the whole document be introduced. 

Mr. Dyer: That is agreeable. [417] 

Mr. Thomson: So that we may have sufficient 
time to examine the document. 

The Court: No objection? 

Mr. Dyer: That is agreeable. I now offer for 
identification and in evidence that document headed, 
“Civil Aeronautics Authority, Technical Develop- 
ment Division, Airport Section. Airport Design In- 
formation.”’ And it also bears the notation ‘‘Pre- 
pared for the Instruction and Guidance of the Air- 
port Section Engineers in their Field Consultation 
Activities,” and dated May 1, 1940. 

The Court: Let it be admitted and marked. 

The Clerk: Plaintiff’s Exhibit 24 admitted and 
filed in evidence. 
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Mr. Dyer: I have nothing further, if the Court 
please. 
(Whereupon document above referred to was 
marked Plaintiff’s Exhibit No. 24 and admitted 
into evidence.) 


Mr. Thomson: I have nothing further, if the 
Court please. 

The Court: There will be no extension of time 
on the briefs, gentlemen, so we will finally dispose 
of this matter—it went over to what date, Mr. 
Clerk? 

The Clerk: October 16th, Your Honor, for sub- 
mission. 

The Court: After I check on the briefs, since 
there are some matters in relation to this case that 
I will probably have some difficulty with, I will 
have you gentlemen come in and take the work and 
labor off my shoulders and give you an [418] op- 
portunity to persuade me of whatever your views 
may be; but I want to check on the cases cited and 
the theory of your case. 

Over to what date? 

The Clerk: October 16th. 

The Court: October 16th. 

Mr. Thomson: The schedule for the filing of 
briefs is 

Mr. Dyer: Fifteen, ten and five. 

Mr. Thomson: Fifteen, ten and five. 

Mr. Dyer: It is understood we will file written 
motions to strike. 

Mr. Thomson: Well, in the time that is allowed 
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for the briefs you are also going to file written 
motions ? 

Mr. Dyer: That is correct. 

Mr. Thomson: So that your fifteen days, without 
being too hard-boiled, starts tomorrow. 

The Court: You can on reference to your record 
prepare a digest of it. You have the transcript so 
you will have no difficulty on that score. 

Mr. Thomson: Does Your Honor desire a copy 
of the document you just mentioned ? 

The Court: Not necessarily. If you gentlemen 
don’t protect yourselves, don’t expect me to pro- 
tect you. However, I will leave this thought with 
you: 

I allowed the widest latitude, left the door open 
for [419] counsel to almost present anything. I say 
that advisedly. Do I make myself clear? 

Mr. Dyer: No, sir. 

The Court: The scope of your examination cov- 
ered such a wide range that counsel had an oppor- 
tunity to answer that. 

Mr. Dyer: Yes, I understand, sir. 

Miee@ourt: That is what I meant. 


[Endorsed]: Filed December 3, 1953. 
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TRANSCRIPT OF ORAL ARGUMENT 
TO THE COURT 


Wednesday, December 30, 1953, 10:00 a.m. 


The Clerk: Trans World Airlines, Incorporated 
vs. City and County of San Francisco, further ar- 
gument. 

Mr. Holm: Ready for the defendant. 

If Your Honor please, before we proceed to 
argument, which [I assume we are here for this 
morning, I would like the privilege of correcting 
our record in certain respects. 

I have presented these documents to Mr. Dyer 
before the Court came into session, and they relate 
to rates and charges as they are established by the 
Public Utilities Commission for the three years in- 
volved and as they were eventually passed by the 
Board of Supervisors. 

In the first group, which Mr. Dyer has agreed 
that it will not be necessary to eall the deputy 
clerks who have signed these documents in the in- 
terest of time saving on the record, but whatever 
objections legally he has to make, I assume he will 
reserve to himself; but the first group of papers 
that I desire to introduce and to be given the ap- 
propriate number or initials is Resolution No. 4423 
of the Public Utilities Commission that was adopted 
on June 2, 1941. 

That is a resolution—it is short—that directs the 
Clerk to publish notice, as required by Section 130 
of the Charter, of the hearing of the proceedings. 
And next under that same letter of exhibit, I desire 
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to submit the affidavit [421] of publication in the 
Call-Bulletin, which was then the official publication, 
of the requisite number of publications of that no- 
tice, namely on June 5, 1941, June 6, 7, 9 and 10 
of 1941. 

The third document under this same exhibit num- 
ber would be Resolution No. 4474 of the Public 
Utilities Commission of the City and County of 
San Francisco, passed June 23, 1941, establishing 
an airline schedule of rates and charges as of that 
time. And the final document for this exhibit would 
be the journal of proceedings of the Board of Su- 
pervisors dated Monday, June 30, 1941, and par- 
ticularly that section of it that appears on pages 
1404 and 1405 of this journal of proceedings, which 
is the schedule of charges to commercial airline 
transportation companies for the use of the San 
Francisco Airport in San Mateo County as passed 
by the Board of Supervisors of the City and 
County. 

I submit these several documents and ask that 
they be given one exhibit initial and ask that they 
be admitted in evidence. 

Mr. Dyer: No objection. 

The Court: So ordered. 

The Clerk: Defendants’ Exhibits R-1, 2, 3 and 4 
admitted and filed in evidence. 

(Thereupon the documents identified above 
were received in evidence and marked respec- 
tively [422] Defendants’ Exhibits Nos. R-1, 
R-2, R-3 and R-4.) 

Mr. Holm: I have two more here. Excuse me. 
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Mr. Dyer: Pardon me. 

Mr. Holm: I don’t like to burden or to take up 
the Court’s time. Without my enumerating each 
one of the documents for the year 1946, beginning 
with Public Utilities Commission Resolution No. 
7504, and the affidavit of publication of the notice 
of the hearing given for the statutory time as set 
forth in the Charter of the City and County of San 
Francisco, in the San Francisco Chronicle, which 
was then the official newspaper of the City and 
County; Resolution No. 7829 of the Public Utilities 
Commission passed November 25, 1946; and Reso- 
lution No. 6106 series of 1939 passed by the Board 
of Supervisors on December 31, 1946; and Resolu- 
tion No. 7899 of the Public Utilities Commission 
passed on January 6th, 1947, and ask that those 
five documents that I have enumerated be consid- 
ered as the next in order as an exhibit for the City 
and County of San Francisco. 

The Court: Let the record so show. 

(Thereupon documents identified above were 
received in evidence and marked respectively 
Defendants’ Exhibits Nos. 8-1, 8-2, S-3, S-4.) 

Mr. Holm: And the third group that I have, 
Your Honor, relates to the year 1950, and so far 
as identification under the next initial, is a Public 
Utilities Commission Resolution [423] No. 11093 
passed October 16, 1950; and an affidavit of M. M. 
Potter, as publisher of the San Francisco Chronicle 
advertising them in the paper, which was then the 
official newspaper of the City and County of San 
Francisco; Resolution No. 11182 of the Public 
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Utilities Commission passed November 20, 1950; 
and finally Resolution No. 10628 series of 1939 
passed by the Board of Supervisors December 20, 
1950, and I would ask that those documents all be 
included as the exhibit for the City and County of 
San Francisco and be given its appropriate mark- 
ing. 
The Court: Let the record so show. 
(Thereupon the documents identified above 
were received in evidence and marked respec- 
tively Defendants’ Exhibits Nos. T-1, T-2, T-3 
and. T’-4.) 


Mr. Holm: Thank you, Your Honor. 


Argument on Behalf of the Plaintiff by Mr. 
Dyer: 

Mr. Dyer: If the Court please, this case con- 
eerns the lease executed by Trans World Airlines, 
an international air earrier, and the City and 
County of San Francisco on October Ist, 1942. 

In the lease the City demised to the airline the 
use of certain space, such as space for the storage 
of its planes and space for ticketing and other pur- 
poses, for a period of twenty years. [424] 

In the same document the City specifically made 
available to the airline the use of certain facilities 
such as runways, taxiways and ramps and parking 
areas, for the same period. 

In that lease document, the use of those facilities 
were made available to the airline for the same lease 
term, that is, a term of 20 years at a definite rental. 

I think it might be helpful to the Court if I 
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stated the type of operation conducted by the air- 
line and the method or relation under which it op- 
erated at the airport at the time the lease was exe- 
cuted and for a short time prior thereto. 

TWA recommenced scheduled operations at the 
San Francisco Airport in 1937. At that time Mr. 
B. M. Doolin, who was a man of great experience 
in aviation and who is now director of aeronautics 
for the State of California, was the chief managing 
officer of the City and County of San Francisco 
Airport. He was the manager of the airport and so 
continued as manager until approximately 1950. 

Also about that time Mr. H. B. Andrews, a man 
also of great experience in aviation, became divi- 
sion manager for TWA at San Francisco. The two 
chief men thus representing the City and TWA 
respectively were Mr. Doolin and Mr. Andrews. 

At that time, according to the record, Your 
Honor, TWA was operating its planes on a month- 
to-month basis and paid rentals to the City and 
County of San Francisco for the use of certain 
space and for the use of those facilities on that 
[425] basis. There was no formal agreement he- 
tween the City and County and the airline at that 
time. 

Aviation was developing rapidly. The City and 
County was developing its airport and it desired to 
retain the presence of an international air carrier 
such as TWA at the San Francisco Airport. 

Mr. Doolin thus approached Mr. Andrews and 
pointed out to him that the City thought it desir 
able that it should retain the presence of this in- 
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ternational air carrier on a sustained basis with the 
economic and civic advantages that would result 
therefrom. 

It was also pointed out that if a long term lease 
was entered into, certain advantages would accrue 
to TWA. Thus, if its charges were set at a certain 
level for a long term period, TWA would know 
What its costs would be at the San Francisco Air- 
port for that period. 

Thus, Your Honor, to put it as precisely as I 
can, the advantages were these: that the City would 
obtain the sustained presence of an international 
air carrier with the economic and civic advantages 
that would result therefrom for a long period at 
the San Francisco Airport, and TWA would be 
able to know with some certainty what its costs for 
operations at the San Francisco Airport would be. 
Those in essence were the considerations that were 
discussed by those two chief men at the time that 
the lease negotiations were [426] initiated. 

Apparently these discussions were held over a 
long period of time. Mr. Andrews states that he 
discussed them with Mr. Doolin from time to time 
almost from the time in 1937 that he came to the 
airport. 

Formal negotiations apparently commenced six 
months to a year before 1942. There were many con- 
ferences held, and among the things that were dis- 
cussed was the term of the lease. The evidence of 
Mr. Andrews is that Mr. Doolin suggested that the 
term of the lease be for 20 years. [427] 

There is also evidence from the record that Mr. 
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Doolin set the level of the rentals for the lands and 
also computed the level of the charges or fees for 
the use of the facilities. 

Myr. Andrews at first demurred to the level of 
these charges on the basis that he thought they 
were too high. But again it was pointed out to him 
that the airline would have certain advantages from 
having this lease, and eventually it was agreed that 
the lease should be executed in its present form. 

During this time and, as Mr. Andrews put it, 
“when legality became a factor we conferred with 
the City Attorney and with the Public Utilities’ 
eounsel.’’ And the record shows that on at least 
four or five occasions such conferences were held 
with the chief officers of the City who advised the 
parties concerning the legality of the document and 
the conformity of the document with the provisions 
of the City Charter. 

The lease then was executed on Octcher 1, 1942. 
It was signed by members of the Public Utilities 
Commission; it was signed by the Mayor; it was 
approved by the Public Utilities Commission coun- 
sel of the City and County. Thereafter it was unan- 
imously adopted and approved by resolution and 
vote of the Board of Supervisors. 

Since that date the airline has operated under 
the provisions of that lease at the San Francisco 
airport and at all times has paid, and still pays, the 
rentals and charges [428] provided therein. 

In its turn, the City has also observed the pro- 
visions of this lease and has accepted the rentals 
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and charges which have been paid by the airline 
pursuant to the terms of the lease document. 


I wish to emphasize to Your Honor that no 
breach of this lease is claimed by the City and 
County as a basis for this action. It in effect ad- 
mits that the lease was fairly and openly entered 
into after reflection and negotiation. 


Its claim in essence is this: that when it found 
that the lease was not a good bargain as to it, that 
its Public Utilities Commission, which is manager 
of the airport had executed this document, could, 
by the imposition of rate-making power supersede 
and impose on this document charges substantially 
higher than those which it had agreed to in the 
lease document. Thus, in September 1946, a schedule 
of rates and charges was promulgated which pro- 
vided for charges substantially higher than those 
provided in the lease. 


Similarly, in 1951 another schedule of rates and 
charges was passed. 

During all this time TWA paid the charges and 
rentals provided in the lease, and the City, during 
the time that these schedules were in existence, ac- 
cepted these rentals and charges. 

Finally, however, Your Honor, in 1949, after 
seven years [429] of operation under the lease, the 
City advised the airline by letter that unless it paid 
the rentals and charges provided in the 1951 sched- 
ule, which were about 100 per cent over the schedule 
of rates and charges provided in the lease docu- 
ment, that it would not be allowed to gas its planes 
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at the San Francisco Airport. This action was then 
initiated. 

Now, Your Honor, I would like to state at the 
outset that the decision in this case will determine 
to a great extent the validity, of course, not only 
of this lease, but of other leases at the San Fran- 
cisco Airport involving other airlines. It also of 
course will have a great effect on the validity of 
similar agreements which are in effect throughout 
the United States between airline operators and 
municipal airport operators. 

The evidence in this case shows that TWA op- 
erates at 51 pomts throughout the United States, 
and at those points it operates under lease and 
contract agreements with airport operators and not 
by virtue of a Public Utility-Consumer relation- 
ship. 

With reference to the position of the City in this 
case, it is, of course, that the rate-making power of 
the City supersedes and displaces the obligations 
which its Public Utilities Commission had agreed to 
in the lease. 

It, however, has partially retreated from the posi- 
tion which it initially took and which is stated in 
its answer and [430] cross-complaint. 

The lease, as I stated to Your Honor, concerns 
both land and facilities. In the answer and cross- 
complaint, the City raised an issue as to the val- 
idity of the entire lease, thus the validity of our 
lease for Hangar No. 4 and other space which we 
occupy exclusively at the airport. 

However, at the trial of this case and in its 
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briefs, the City now quite clearly states that it no 
longer questions the lease of space, of land, of areas 
that we occupy exclusively. It would thus seem, 
Your Honor, that the City has no case by its own 
admission to recover back rents for those areas. 

Thus in Paragraph VI on page 16 of its answer 
and cross-complaint, it prays for $7,891 for back 
eharges for hangar areas, and it would seem by its 
own admission that it no longer has a case on that 
basis. 

The first inquiry that perhaps should be made 
in this argument is the authority of the City to 
enter into a lease of facilities. 

Of course the action of the City and County in 
entering into leases of both land and facilities both 
before and after this lease with TWA we believe is 
yather strong evidence of the understanding of the 
Cry that it had such authority. 

Thus, Your Honor, in 1940, before the TWA 
lease was executed, the City and County executed 
a lease with another [431] airline, a larger airline, 
at the San Francisco Airport involving a lease of 
land and a lease of facilities for a long term. And 
again in 1947, after the TWA lease, it again exe- 
cuted a long-term lease with that airline covering 
land and facilities at charges and fees different 
from those stated in the schedule of rates and 
charges. 

In addition, may I point out that the chief law 
officers of the City at the time this lease was exe- 
cuted apparently advised the parties concerning its 
validity and its conformity with the Charter. 


632 Trans World Atrlines, Ine., vs. 


And it would thus seem that the City itself, by 
its actions and by the advice given by its chief 
law officers, was under the understanding that it 
could validly execute a lease of both land and faeil- 
ities. 

In addition, may I point out to Your Honor, that 
between the years 1946 and 1948, supplemental 
agreements were executed on three occasions rene- 
gotiating certain portions of the lease charges, but 
then reaffirming and approving the basic terms of 
the 1942 lease. 

There is also, Your Honor, statutory authority 
for the leasing of the land and facilities. 

Section 2 of the Charter of the City and County 
specifically empowers the City and County to lease 
both real and personal property. 

Section 93 of the Charter, refers, Your Honor, 
to the [432] leasing of land. And certainly it must 
be taken that a lease of land carries with if the 
rights of ingress and egress and the right to use 
ways whereby this airline could get its planes to 
and from the hangars. Without the use of such 
rights of way and rights of ingress and egress, the 
use of the hangars would be of no use at all to this 
airline. 

In addition, Your Honor, there is a statute of the 
State of California, still existing and in existence 
nt the time of the lease, which specifically allowed 
the leasing of both land and facilities. That is the 
Municipal and County Airport law of the State 
of California. It was passed in 1927. That, Your 
Honor, was the year that the San Francisco Air- 
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port was created, and it was in existence at the 
time this lease was executed. 

That statute specifically provides that a City op- 
erating under a freeholders charter or otherwise 
may lease or assign for operation such space or 
areas, appurtenances, appliances or other conveni- 
ences necessary or useful in connection therewith. 
Now, Your Honor, there is specific statutory au- 
thority of this State which allows the leasing of 
space and appliances and conveniences necessary 
or useful in connection therewith. 

I might also briefly mention, Your Honor, Civil 
Code Section 718(c), which is also cited in our 
brief, which specifically allows the leasing of both 
land and facilities, and which was in existence at 
the time this lease was executed. [433] 

I might state, Your Honor, that these statutes 
could be availed of by a chartered city when there 
is nothing in the charter in conflict with the stat- 
utes. And our examination has revealed nothing in 
the Charter in conflict with those statutes. 

Your Honor, these statutes, we submit, of the 
State of California, which specifically refer to the 
leasing of appliances and appurtenances at airports 
shows the understanding of the Legislature of Cali- 
fornia that the leasing of facilities at municipal air- 
ports 1s proper. 

I might state to Your Honor that there are in 
the State of California now many airports which 
make the facilities available to airport operators 
and plane operators under lease and under con- 
tract, and there are statutes of the State of Cali- 
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fornia in existence now in the Government Code 
and which are cited in our brief which specifically 
allow the leasing of facilities at municipal airports. 

Doesn’t that indicate the understanding of the 
Legislature of this State that facilities are a proper 
subject of leasing? 

‘I should also quite briefly like to refer Your 
Honor to a few appellate cases which indicate the 
power of a city and county with reference to leas- 
ing a municipal airport. 

In Pipes against Hildebrand, a California case 
again cited in our brief, it was specifically held that 
a hangar could be leased at the Fresno Municipal 
Airport. [434] 

In Laurent against City and County of San 
Francisco the question was whether the Public 
Utilities Commission of the City and County of 
San Francisco could reject a bid for common space 
for a parking area for automobiles at the San Fran- 
cisco Airport. The District Court of Appeal there 
pointed out that the Public Utilities Commission 
had broad powers in such a case and that it could 
determine for itself its procedure and that it could 
validly lease that common area. 

Appellate decisions in other states of the United 
States which have had to do with the leasing of air- 
ports indicate quite clearly that the leasing of 
facilities is proper. Thus, in Milwaukee against 
Town of Lake, a Wisconsin case, the Court there 
was concerned there with the validity of a lease of 
exclusive space for automobiles at that airport. It, 
however, quite clearly referred to the fact that the 
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airlines had made contracts with the municipal 
operator of the airport, which was General Mitchell 
Field and it stated this, Your Honor: 

“The contracts entered into between Milwaukee 
County and the common carrier passenger airline 
concerning the use by the latter of the facilities of 
General Mitchell Field are legal and valid and a 
proper exercise of the power of Milwaukee County 
in the management of General Mitchell Field’’. 

Your Honor, we believe that that latter statement 
brings [4385] us to a consideration of this problem, 
and it 1s this: What was the capacity in which the 
Public Utilities Commission of the City and County 
acted when it executed this lease and when it fixed 
the rentals and charges therein? Did it act in its 
governmental capacity or did it act in its proprie- 
tary capacity? That is the thing that is important, 
because the cases quite clearly hold that if a mu- 
nicipality makes a contract in its business capacity, 
if it makes a contract with reference to the manage- 
ment of a business such as an airport, that it is 
bound by that contract to the same degree and ex- 
tent as any private person or corporation and can- 
not thereafter, by claiming a governmental power, 
evade its obligations under that contract. 

I might point out to Your Honor at this point 
that if we did not have a citv and county in this 
case—let us suppose that this was a lease with the 
Lockheed Air Terminal in Los Angeles, which is 
a private airport serving international and do- 
mestic carriers, that we wouldn’t have any question 
concerning the validity of this lease. 
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But to get back to the question: In what capacity 
was this contract or lease executed? May I point 
this out to Your Honor: That this airport is a big 
business. It is a business run by the City and 
County of San Francisco for the benefit of the in- 
habitants of the City and County of San Fran- 
cisco. The record shows that over nine thousand 
employees [436] a day come to the airport. 

There are many businesses with which the City 
and County of San Francisco through its Public 
Utilities Commission makes contracts. Thus, it 
makes contracts with the telephone company to pro- 
vide telephone service. I understand they are going 
to have a bank down there, Your Honor. They are 
going to have many other businesses which will be 
there at the airport just as the airline, who will 
bring their services and their facilities so that the 
inhabitants of the City and County can be served. 

The point to be made is this, Your Honor: that 
in the making of those contracts, the City was op- 
erating its business, and in so operating its busi- 
ness it was bound by the same rules of law applic- 
able to any private person. 

I should lke briefly to refer Your Honor to a 
few of the appellate cases which touch upon that 
problem. In Coleman vs. City of Oakland, a Dis- 
trict Court of Appeals case in California, the court 
pointed out, in deciding the capacity in which an 
airport was conducted and operated: 

“We have no hesitancy in deciding that in the 
conduct of an airport the municipality is acting in 
a proprietary capacity.” 
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In Ex Parte Houston, which was an Oklahoma 
ease, the validity of a contract involving the use 
of certain facilities and common ways for the use 
of taxicabs and so forth at the [437] Will Rogers 
Municipal Airport was at issue. The court there 
discussed the capacity in which the City acted in 
operating this airport and in executing that con- 
tract, and the court said this: 

“Here the City of Oklahoma City was acting in 
a proprietary capacity as distinguished from a gov- 
ernmental capacity. This fact is the key to the sol- 
ution of this case.” 

Your Honor, the Citv has taken the position that 
at anv time, by the exercise of its so-called govern- 
mental or rate-making power, it can supersede the 
rates and charges and rentals stated in our lease 
and impose upon those rentals and charges higher 
Bates. 

It has cited cases in its reply brief in support of 
that position. Those cases, of course, ignore the 
fact that the contracts involved in those cases were 
not rate contracts. 

A rate, Your Honor, in its true sense, is the price 
or charge made to the individual public, to the 
millions of the members of the public, for the pro- 
vision of a recognized public utility service. 

Our position here is that this lease, whereby the 
airline hires definite space and definite facilities 
for a definite term, is not a rate contract. It does 
not involve the provision of a publie service to the 
millions of members of the indefinite public. [438] 

The inquiry here, Your Honor, is: Who is the 
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public in this case? Is it the 12 schedule airlines 
and the other business operators at the San Fran- 
cisco Airport who bring their facilities there and 
use the facilities, or is it the 3,250,000 members of 
the public who last year utilized the San Francisco 
Airport? 

Your Honor, the rentals and charges included in 
this lease are not applicable to nor are they paid 
by any of the members of that 3,250,000 public. 

Our position thus is that this is a private agree- 
ment for the use of definite space and facilities 
between the parties and does not involve a rate ap- 
plicable to the indefinite public. 

The appellate cases that have had occasion to 
discuss their problem, Your Honor, have quite 
clearly pointed that out. Thus in Marin Water 
Company vs. Town of Sausalito, the problem there 
was the validity of a contract between a water com- 
pany and the Town of Sausalito. The water company 
by contract supplied water wholesale to the Town 
of Sausalito at stipulated rates for a definite term 
stated in the contract. The Town of Sausalito in 
turn used that water to supply the many hundreds 
of the members of its public. The contract came 
under attack. Its validity was at issue. The Town 
of Sausalito refused to pay the charges stated 
in the contract on the ground that it could exer- 
cise its governmental powers. [439] The Supreme 
Court of the State of California quite clearly 
pointed out that this was not a contract to which 
that principle was applicable; that this was simply 
a contract whereby one utility made its service 
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available to another utility, whereby in turn the 
public might be served, and that the indefinite 
members of the public, the inhabitants of Sausalito, 
were not parties to that contract, and thus the con- 
tract was valid and binding. 


The Supreme Court of the State of California in 
a later case as recently as 1950 also was concerned 
with that principle and with that problem. There the 
license contract between the American Telephone and 
Telegraph Company and the Pacific Telephone and 
Telegraph Company was at issue. That was a con- 
tract between two utilities. It provided that A 'T & T 
would make available to P T & T certain services 
and facilities at a definite rate for a definite term. 
The Public Utilities Commission of the State of 
California sought to impose regulation upon that 
contract and to substitute for the price stated in 
that contract a different price set by the Public 
Utilities Commission. The Supreme Court of this 
State, with Justice Trainor writing the opinion in 
1950, pointed out that this was not a rate contract 
and that the individual members of the public were 
not parties to that contract and it therefore was 
valid and binding. Thus, Your Honor, the court 
stated this: [440] 


“The Commission’s control over contracts affect- 
ing rates and services is limited to regulation of 
contracts that directly affect the service the rate- 
payer will receive at a particular rate.” 


And they further pointed out, since this was 
simply a contract between two utilities, whereby 
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the public, in turn, might be served, that it was 
valid and binding and not subject to regulation. 

Your Honor, I think that we might consider for 
a moment, and possibly it might be helpful, if we 
considered the cases that deal with the analogy 
between the use of a dock and a wharf and the use 
of an airport. 

The reason for that is this: That there is a body 
of law concerning contracts dealing with the use 
of wharves and the analogy between the use of 
wharves and docks and airports has been very 
clearly pointed out in the cases. Thus Justice Car- 
doza, who perhaps was the first judge to note that 
close analogy and to state it in an appellate deci- 
sion, in Hesse vs. Rath, cited in our brief, stated: 

‘‘A city acts for city purposes when it builds a 
dock or a bridge or a street or a subway. Its pur- 
pose is not different when it builds an airport.” 

And in Coleman vs. City of Oakland, the District 
Court of Appeals in this State said: 

‘‘Tts nearest analogy is perhaps found in docks 
and wharves. ‘An airport with its beacons, landing 
fields, runways and hangars is analogous to a harbor 
with its lights, wharves and docks; the one is a 
landing place and haven of ships that navigate the 
water; the other of those that navigate the air.’ ” 

The Courts of Appeals of this country have also 
noted the close analogy between the two. The 
Fourth Circuit, in Mayor and City Council vs. 
Crown Cork and Seal stated: 

‘‘The analogy to an airport seems to be complete 
and has heen so regarded in other jurisdictions.” 
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It was referring to docks and wharves. 

Your Honor, the cases which have dealt with con- 
tracts involving the use of a dock or a wharf have 
held that when a city makes a contract with a 
steamship company allowing that steamship com- 
pany to land its ships at a wharf that the contract 
is valid for its term and that the charges and 
rentals stated in that contract during the term 
eannot be voided by action of the City. That was 
the decision of the Ninth Circuit, Your Honor, in 
Femmer vs. City of Juneau. In that case the munie- 
ipal owner of the wharf entered into an agreement 
with a steamship company whereby the steamship 
company would obtain the right to land its ship 
at the wharf for a five-year period at stipulated 
rates. Later the validity of the contraet was ques- 
tioned, and the court upheld the validity of the 
eontraet and stated this: [442] 

“=~ ** it cannot be said by this court that the 
contract, the substance of which is that the City 
in return for a guarantee of a steady and substan- 
tial patronage, obligates itself to make certain re- 
pairs to the wharf and to give Northland a econdi- 
tional priority in the right to land its vessels at and 
use the wharf, is not one reasonably necessary to 
enable it to exercise its powers to ‘establish and 
operate’ a public wharf.” 

We believe, Your Honor, that the Court may 
eonsider the close analogy between these cases and 
the airport cases. Here, Your Honor, we have a 
landing plaee for ships and at an airport we have 
a landing place for carriers of the air. Both landing 
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places, Your Honor, are usually operated and main- 
tained by the municipal authorities, by boards of 
pubhe utilities commissions or boards of port com- 
missions. Both, Your Honor, involve charges to 
the carriers themselves at stipulated rentals and 
rates, and both, Your Honor, involve charges and 
rentals and fees which are not applicable to the 
individual passengers or members of the public of 
those carriers. 

Your Honor, there is another matter that we be- 
lieve should be adverted to as a basis for upholding 
the validity of this lease, and it is this: that a rate 
making power involves an exercise of the power 
of sovereignity or the power of government. It is 
a part of the police power, a part of the [443] 
power to govern the inhabitants of an area. 

This airport is located wholly and entirely with- 
out the municipal boundaries of the City and 
County of San Francisco, and it was stipulated at 
the trial that the City exercises no true police 
power at the San Francisco Airport which is lo- 
eated wholly in San Mateo County. 

The universal rule is, Your Honor, that a munici- 
palitv may not exercise any of its governmental 
powers—powers to govern its inhabitants, which in- 
cludes the power to regulate rates—beyond its 
municipal boundaries. That is the purport of the 
decisions which are cited in our brief in support of 
that point. 

The obvious reason for it, Your Honor, is that 
chaos in government would result if one county 
were allowed to project its governmental powers 
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into the affairs of another county and to assume to 
exercise any powers of government therein. 

Now, Your Honor, we do not mean to be under- 
stood by that that this City and County has no 
power to operate the airport or to manage it. We 
believe that it quite clearly has that power, but 
that it has that power not in its governmental ca- 
pacity or in its capacity to govern its inhabitants, 
to exercise a police power and to regulate rates, 
but that it has that power in its proprietary capa- 
city, in its capacity to operate and run a business 
for the benefit of its [444] inhabitants and others 
in the County of San Mateo. 

That being so, Your Honor, and having exercised 
its power in that capacity, we believe that this con- 
tract is a valid contract and binding both as to land 
and facilities on the parties. 

Your Honor may recall that at the trial of this 
ease much of the testimony concerned weight of 
planes. That testimony, of course, was pertinent 
at the trial because of the affirmative defense of 
the City that there was not at the time this lease 
was executed any contemplation in the minds of any 
of the parties to the lease that aircraft in excess 
of 25,500 pounds gross weight would be put into use 
at the San Francisco Airport during the term of 
the lease. The basis of that defense, of course, is an 
excuse for performance. 

In essence, Your Honor, the City by injecting 
that defense into the case and by raising it, say in 
effect that “We admit that your lease is wholly 
valid, but we believe that because you put into use 
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heavy planes which we did not contemplate and 
that certain damage was done, that we have an ex- 
cuse for non-performance.”’ 

So I believe, Your Honor, that we start off in a 
discussion of that defense on the basis that the 
City, at least to that extent, must assume that the 
lease is valid. 

I should like briefly to discuss the law with refer- 
ence [445] to that defense. The common law for 
centuries of course has been that mere unforeseen 
difficulty or expense is no excuse for non-perform- 
ance of a contract. To put it very simply, Your 
Honor, the law has always regarded a contract as 
a contract binding on the parties no matter what 
the expense or difficulty might be after the con- 
tract was executed, and the general rule is that 
mere unforeseen difficulty and expense is no excuse. 

There have been, however, Your Honor, a very few 
cases which apparently are relied on by the City, 
which state that if there is unusual difficulty and 
expense of an extreme degree which is (1) unfore- 
seen and not contemplated at the time the contract 
is executed, and (2) which the parties did not pro- 
tect themselves against by provision in the contract, 
that there may be equitable basis or excuse. 

There are two cases cited in both briefs by the 
plaintiff and by the defendant, California eases, 
which discuss that doctrine, Your Honor. They are 
McCulloch vs. Liguori and Lloyd vs. Murphy. 

I think it rather remarkable that the City and 
County would rely on those cases because both of 
them, Your Honor, refused to apply the doctrine 
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of commercial frustration, and they refused to 
apply it on the principles that I have stated: that 
the difficulty and expense was clearly foreseeable 
and the parties could have protected themselves by 
[446] provision in the contract. 

Thus, in one ease, Your Honor, Lloyd against 
Murphy, it was a lease of space for the purpose 
of selling automobiles. The contract was made in 
1941—a year before the TWA contraet. Then the 
war came along and there was a restriction on 
the manufacture of automobiles. And one of the 
parties to the contract, the lessee, asked to he re- 
lieved from the obligation of its contract upon the 
eround that he didn’t have any automohiles to sell. 
The court pointed out that in 1941 it would not 
have been difficult for him to foresee that there 
would be a restriction on the manufacture of auto- 
mobiles. 

Now, similarly, would it have been difficult in 1942, 
three years after the war had started and when 
very large planes were in military operation, for 
this defendant to foresee the use of heavy planes in 
this area? 

I think it perhaps more pertinent than that 
though, Your Honor, is the statement in these cases 
which is set out very clearly that if the parties had 
attempted to protect themselves against the diff- 
eulty complained of in the contract, then the de- 
fense is of no avail. 

JT want to eall Your Honor’s attention specifically 
to the fact that the lease in this case provides for 
eharges for the use of planes in excess of 25,500 
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pounds. That provision is Paragraph III, page 6, 
and it states thus, Your [447] Honor: 

“With respect to any scheduled trip departure on 
which aircraft exceeding 25,500 pounds in standard 
gross weights are scheduled by the Lessee to he 
operated, the monthly fee for that schedule trip 
departure shall be increased by $1.00 for each 
1,000 pounds” and then it goes on to provide 
for further charges for increased weight. 

Now, Your Honor, bear in mind that the allega- 
tion in this answer and cross-complaint and the 
defense of the City is based upon the proposition 
that at the time this lease was executed they had 
no contemplation of planes in excess of 25,500 
pounds. And here is an express provision in the 
lease itself providing for the use of such planes at 
the San Francisco Airport. 

Moreover, Your Honor, this comes squarely 
within the principles of the cases which J have 
cited which state that if the parties had provided 
in the contract for the difficulty now complained 
of, commercial frustration is no defense. And here 
is an express provision for the use of planes in 
excess of 25,500 pounds in the lease itself. 

There is another facet to this defense, and that 
is whether or not the use of these planes was fore- 
seen at the time the lease was executed. [448] 

The allegation in the answer and cross-complaint 
is that there was no contemplation in the minds of 
any of the parties. Now who were these parties, 
Your Honor? As I have stated, the chief negotiator 
for the City was Mr. Bernard Doolin, who is a man 
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of thirty years experience in aviation. His testimony 
was that he did have contemplation of planes in 
commercial use at the San Francisco Airport in ex- 
eess of 25,500 pounds. 

He stated that he contemplated use of planes at 
the time the lease was executed of 100,000 pounds 
or more. 

Mr. Andrews was the other party. He was the 
ehief negotiator for TWA. I am talking now, Your 
Honor, about the two chief negotiators. And he stated 
that he had contemplation of planes of 100,000 
pounds or more coming into use at the San Fran- 
eisco Airport, and that he discussed this matter 
with Mr. Doolin, and that, as a result of those dis- 
cussions, this escalation clause to which I have ad- 
verted and which provides for charges for planes 
in excess of 25,500 pounds, was included in the 
lease. That is the testimony of the two chief nego- 
tiators, one for the City and the other for TWA. 

There is documentary evidence, Your Honor, in 
addition to the testimony in this case which indi- 
eates the contemplation of the parties at the time. 
ZT refer Your Honor to the letter of Mr. E. G. 
Cahill dated August 4, 1937. That was [449] more 
than five years before the lease. Mr. E. G. Cahill 
was Manager of Utilities in 1937 and he was also 
Manager of Utilities in 1942. His signature appears 
upon the lease. This is what he had to say on Au- 
gust 4, 1947; in a letter which is Exhibit 11 in this 
ease and which was directed to the Public Utilities 
Commission, he stated as follows: 

“With regard to the land plane port”—referring 
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to the airport ‘‘—a radical revision is taking place 
in the design and operation of land type aircraft. 
Two years ago we were faced with the airport op- 
erating problem of aircraft weighing from 17,000 to 
20,000 pounds. Today land planes weighing 24,000 
are operating in and out of San Francisco Airport 
and there are now being built land planes to be put 
in service next year weighing 42,000 pounds with 
other designs projecting that will weigh close to 
70,000 pounds.”’ 

In 1937 the Manager of Utilities was talking 
about planes in use “next year’’ weighing 42,000 
pounds, and he was stating that other designs would 
come into use that would weigh 70,000 pounds. 
That was five years before the lease was executed. 

Your Honor, there are also numerous references 
in the official reports of the Public Utilities Com- 
mission which are in evidence in this case three 
and four and five years before [450] the lease, and 
indeed as early as 1936, that refer specifically to 
the use of DC-4 aircraft. DC-4 aircraft is an air- 
eraft weighing over 45,000 pounds and in the vi- 
einity of 50,000 pounds. 

There are also numerous references before the 
execution of this lease to the use of Boeing Strato- 
liners. 

Thus, Your Honor, there is this specific refer- 
ence in the official report of the Public Utilities 
Commission to the commercial use of these planes in 
San Francisco; in Exhibit 9, which is the report 
of 1938-1939, or about three years before the lease 
was executed, the following statement appears with 
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reference to the use of heavy planes by Trans 
World Airlines and United Air Lines: 

“Plans for the use of four-motored planes by 
the airlines are progressing rapidly. Both of the 
lines using San Francisco Airport are definitely 
contemplating this important step.” 

Here is a specific reference in an official report 
of the City and County of San Francisco that both 
of the lines using the San Francisco Airport at 
that time, three years before the lease was exe- 
cuted, were definitely contemplating the commer- 
cial use of these aircraft at San Francisco Airport. 

We have more than testimony and documentary 
evidence with reference to that. We have the fact 
adverted to by Mr. Andrews that these Bocing 
planes which the City states were [451] the heavy 
planes that caused some damage were actually 
landed at the San Francisco Airport two years be- 
fore the lease was executed. 

You may recall) that Mr. H. B. Andrews stated 
that he had held a pilot’s license since 1914. His 
log book that he kept for many years showing the 
places that he had landed and the dates he had 
landed and the type of equipment landed is in evi- 
dence in this proceeding. That log book shows on 
June 6, 1940 he landed at the San Francisco Air- 
port a Boeing Stratoliner. Six of those planes had 
been manufactured at the Boeing Aircraft Company 
in Seattle and were flown down here and landed 
at San Francisco. 

Moreover, Your Honor, Mr. Andrews testified 
that he had a clear recollection that a few days after 
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these planes were landed they departed, and that 
then two of them came back and various officials of 
the City were given rides in these planes. That 
again was two years before the lease was executed. 
And yet, Your Honor, the City states that they 
had no contemplation that these planes would ever 
come into commercial use. 

The City also, Your Honor, had knowledge of 
the Constellation. The Constellation is the heaviest 
plane ever used by TWA. 

Mr. Andrews testified that he knew that these 
Constellations were being manufactured in 1988. 
He discussed this [452] fact at the time of the lease 
with Mr. Doolin, and it was contemplated that they 
would come into commercial use. 

Moreover, Your Honor may reeall that there is 
in evidence in this case a photostatic copy of a 
widely circulated aviation publication, American 
Aviation. The date of that document, I believe, is 
May 1941, before the lease. That shows that at that 
time there were eighty Constellations being manu- 
factured, forty for TWA and forty for Pan 
American. 

In the light of this evidence, Your Honor, it 
would seem to us strange that the City would insist 
that it had no knowledge that these planes would 
come into commercial operation within 20 years 
after the lease was executed in 1942. Highty of them 
were in manufacture two years before the lease 
was executed. 

The City produced as one of its witnesses Mr. 
Burr, who is a design engineer. Mr. Burr testified 
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that he left for the Army in 1940, as I recall, and 
that he did not return to his official duties until 
1947. He was thus not engaged in his official duties 
at any of the times that these operative facts took 
place or at any of the times that these planes al- 
leged by the City were put in use at the San Fran- 
eisco Airport. 

However, Mr. Burr referred to a report which he 
stated was published by a group of Army engineers 
indicating that at the San Franciseo Airport run- 
ways and taxiways necessary to [453] sustain heavy 
planes would not be needed for a protracted period 
after 1937. And that was 19387. As I stated Mr. Burr 
left his official duties in 1940. 

We have in evidence, Your Honor, Exhibit 24, 
which is a document issued by the Civil Aeronauties 
Authority. The Civil Aeronautics Authority is a 
division of the Department of Commerce, and it is 
charged with the duty of advising airport operators, 
particularly municipal airport operators, of the 
need for particular types of runways and to supply 
them with design information and eonstruction in- 
formation so that they ean keep abreast of the 
progress of aviation. That document, Your Honor, 
is dated May 8, 1941. It shows that for Class 4 
eities, which are major cities of the United States 
such as San Franciseo, airport designers should 
contemplate runways that would sustain maximum 
eross loads with reference to weights of 300,000 
pounds. That was in 1941, and that was informa- 
tion issued by the Civil Aeronauties Authority and 
made available to all municipal airport designers. 
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It would thus seem, Your Honor, that here we have 
official information indicating the trend of aviation 
at that time. 

The basis of the City’s position is that when we 
put in use Boeing Stratoliners in 1945—we started 
them in 1945 at San Francisco—and Constellations 
in 1946, that due to the use of those heavy planes, 
these ramps and runways and taxiways were de- 
teriorated and broken up, and that as a result [454] 
the City spent a great deal of money in the repair 
and lengthening and improvement of runways. 

Your Honor, that was not the reason why the 
City repaired and lengthened and improved these 
runways. Your Honor may recall that Mr. Doolin 
testified that these various facilities were planned 
at least five years before the funds whereby these 
facilities were made possible were voted. 

Most of the money which was the source of the 
improvement of runways and ramps and taxiways 
at the San Francisco Airport was derived from the 
twenty million dollar bond issue of November 1945. 
We believe that, in the light of Mr. Doolin’s testi- 
mony, that planning for those facilities was five 
years ahead of that bond issue, that it can clearly 
be seen that the reason for the expenditure of that 
money was not the breaking up of the ramps and 
runways by any heavy planes but civic betterment 
considerations. That must be so because these funds 
were asked for and were planned long before the 
utilization hy TWA of any heavy planes at the San 
Francisco Airport. 

Moreover, Your Honor, the record shows that in 
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1943-1944 the first contract for the construction of 
a runway to take planes up to 120,000 pounds, 
heavier than the Constellation adverted to by the 
City and County—that that runway was started in 
1943-1944. Your Honor, we did not put into use the 
Boeing Stratoliner until 1945 and we did not put 
into [455] use the Constellations until 1946. 

The evidence in this case also shows, Exhibit 17, 
that on December 11, 1944 the Public Utilities Com- 
mission wrote a letter to the Board of Supervisors 
asking the Board to sponsor a twenty million dollar 
bond issue. Your Honor, that was before the utili- 
zation of any heavy planes by TWA at the San 
Francisco Airport. 

Tt would thus clearly appear that the reason for 
the extension and improvement of the San Fran- 
cisco Airport was a thoroughly laudable desire to 
better the airport and to improve it for civic bet- 
terment considerations, and not because of the de- 
terioration due to any heavy planes. 

Also, Your Honor, with reference to that de- 
fense, I think this might be said: that it was not 
the use by TWA planes that caused any breakup 
or deterioration to any great extent. 

Your Honor may recall the testimony of Mr. 
Burr, and of Mr. Messersmith, as I reeall, that they 
did not believe that light or intermittent use by 
heavy planes on runways would have any material 
or damaging effect. 

What does the evidence in this case show with 
reference to the use by TWA of heavy planes? Ex- 
hibit 1 in this case, Your Honor, shows that during 
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the entire time that TWA utilized Boeing Strato- 
liners at the San Francisco Airport they never at 
any time utilized them more than two schedules a 
day. That means two landings and two takeoffs a 
day. [456] Similarly, when Constellations were put 
into use, those Constellations were operated for 
almost a year after 1946 on a one schedule a day 
basis. That is one landing and one takeoff. And I 
believe there was only one month during the period 
in question here that they operated on a three 
schedule basis of more than three landings and 
three takeoffs a day. 

The Court: We will take a recess. 

(Thereupon a short recess was taken.) [457] 

Mr. Dyer: Your Honor, at recess I was discus- 
sing the fact that there never was any heavy use 
of runways and taxi-ways by TWA planes at the 
time this damage was alleged to have occurred. I 
might point out to your Honor that before the utili- 
zation of any heavy planes, that is, planes over 25,- 
500 pounds, at the San Francisco Airport by TWA, 
and in 1943 and 1944, there were over 1,000 trans- 
Pacific flights initiated at San Francisco with four- 
motored equipment weighing in the neighborhood 
of 50,000 pounds. 

They were utilized in military service. The point 
was made at the trial that those planes, when they 
took off from the San Francisco Airport, were not 
fully loaded; that they took off from San Francisco 
and went to Hamilton Field, I believe it was, and 
then went on their journey across the Pacific. 

I think that is correct. But the point to be made 
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is this, that these planes, without a full load, as I 
recall, weighed in the neighborhood of 50,000 
pounds. And, your Honor, one year before we util- 
ized the Bocing Stratoliner at the San Francisco 
Airport there were over 1,000 of these flights initi- 
ated with equipment of that weight at that airport. 

Now, your Honor, as I have stated, it is the posi- 
tion of TWA that the lease hereon is not a rate 
contract, and that the rental and charges are neither 
applicable to nor paid by [458] the individual in- 
habitants of San Francisco or any members of the 
public, and that therefore the lease is a valid docu- 
ment. But even assuming—certainly without con- 
eeding that these are rates—we believe that the City 
had power by contract to agree to fix them for a 
definite term. 

There is a line of cases, Supreme Court cases, 
that hold that where the City has the power to fix 
rates by action of the Public Utilities Commission, 
and also has power to fix rates by contract, if it elects 
to fix rates by contract, that that contract and the 
rates so fixed are binding during the contract terms. 

There is the Home Telegraph against Los Angeles 
ease. I might fairly state to your Honor that in that 
case it was held that the City of Los Angeles at 
that time did not have such power. But therein the 
Supreme Court decided this principle, and that is 
the important thing. It said, 

“Tt has been settled by this Court that the State 
may authorize one of its municipal corporations to 
establish by an unviolable contract the rates to be 
charged hy a public service corporation or natural 
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person for a definite term not grossly unreasonable 
in point of time, and that the effect of such a con- 
tract is to suspend during the life of a contract the 
governmental power of fixing and regulating rates.” 

This principle was also affirmed in Public Service 
Co., against McCleod, again a Supreme Court of 
the United States case, and it is held therein that 
if the municipality exercises the power to contract, 
the power to regulate the rates during the period 
of the contract is thereby suspended and the con- 
tract is valid. 

Now, those cases contain the proviso, however, 
that express authority for such contract or such 
lease must appear. We have pointed out to your 
Honor that the Municipal and County Airport law 
of 1927 expressly gives a municipal such as the 
City and County of San Francisco power to lease 
facilities at the airport. We believe this statute and 
other statutes cited in our brief constitute a source 
of power to the City to fix rates by agreement. And 
our position thus is that even in the event the Court 
was of the view that rates are involved, the City 
nevertheless had power to enter into this contract, 
and that it is bound by the obligations contained 
therein during its term. 

With reference to the matters adverted to by the 
City in the cross-complaint, may I say this: It seeks 
to recover back rates. Now, your Honor, the prin- 
ciple is universal that before a particular rate, 
whether that rate is contained in a contract or other- 
wise, can be changed and raised, that that particular 
rate paver who holds that contract must have notice 
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form the Public Utilities Commission that that par- 
ticular rate [460] is deemed unreasonable, and, if 
required, a hearing must be held, and the opinions 
ean be heard against it and findings made thereon. 

Now, your Honor, when the 1946 schedule was 
put into effect, put into use, the rate schedule, and 
when the 1951 rate schedule, there was a general 
promulgation by the Public Utilities Commission. 
There never has been any speeific notice to this 
specific airline that the charges in its contracts were 
deemed unreasonable. And there never has been any 
hearing held concerning the reasonableness or un- 
reasonableness of those charges, or any findings 
made. 

The cases cited in our brief are clear that on con- 
stitutional grounds opportunity must be given, and 
if that opportunity is not given the rate is pre- 
sumed valid until so changed. And until such an 
opportunity is given no recovery can be had for 
those back rates. 

Finally, may we say this, your Honor, that we 
believe that this case should be looked at on the 
basis that here we have a contract fairly open, 
fairly entered into after long reflection and negoti- 
ations by the City and the airline. We believe that 
this contract was pursuant to the powers of the 
City to operate and to manage an airport. 

We believe that if we did not have a City in this 
ease, that if we had a private airport operator, that 
there would be no question of the validity of this 
lease. And we do not believe that a City and County, 
under the guise of a rate-fixing power, should be 
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allowed unilaterally and at will to increase the ren- 
tals and charges which it fairly entered into by way 
of contract. 

Mr. Holm: If your Honor please, I regret very 
much that Mr. Thomson who tried this case will 
not be addressing you this morning, as I feel certain 
he would have been able to do it far more efficaci- 
ously than LI. Unfortunately, as you are aware, the 
Lord saw fit to take Mr. Thomson from our midst 
since he tried this case, and I will do my best. 

I may say that I have studied all pleadings and 
every word of the evidence in the transcript and I 
have likewise examined all the briefs that have been 
submitted and studied them carefully. 

Now, this case is probably one of first impression. 
There isn’t anything in the United States that we 
have been able to find that is directly analogous 
to the facts that are presented to your Honor in 
this litigation. 

Thus, we have to now view it from the standpoint 
of the City and County in this proceeding. What do 
we have? We have a municipality created under the 
laws of the State of California, given its sovereign 
powers, and has adopted a home rule provision of 
the constitution, that is a law unto itself, went into 
the legislature upon municipal affairs, and there 
are state laws to that effect. [462] | 

And we are presented with a picture in 1942 that 
when at that time the City and County of San 
Francisco had invested approximately $3,000,000 of 
the taxpayer’s money for the purpose of acquiring | 
an airport in San Mateo County. The work had 
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begun earlier than that—hegan in 1927. I had a 
hand in the acquisition of it, of the first thousand 
acres of the land in that airport, acquired under 
difficulties, as to whether the law even permitted 
you at that time to condemn for airport purposes 
or not. 

We were successful in acquiring it, and little by 
little land has been acquired since that time until 
we have close on to 4,000 acres of very valuable 
industrial Jand. 

To make it an airport it was required to spend 
a tremendous amount of money. here was the ques- 
tion of tidelands, swamp and overflow lands was 
present. We had to fill in. It cost millions of dollars 
to do it. 

Contracting the situation of the roughly thousand 
acres in 1942 with the present day situation of about 
$4,000, and the $3,000,000 that was invested at that 
time of the taxpayer’s money, we now have, as the 
record discloses, approximately $40,000,000 of the 
taxpayer’s money in this project. 

And for what? 

This is largely addressed, this declaratory judg- 
ment of your Honor, to the equity side of the court, 
to use that expression. And what are the facts? 

The whole burden of making an airport possible, 
and for the very plaintiff in this action and for the 
12 other carriers who use the airport facilities, plus 
the commercial concerns that use it and the private 
individuals, the private corporations, they have ex- 
pended, insofar as the airport proper is concerned, 
and its facilities, for accepting travelers from all 
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over the world, not merely limited to inhabitants of 
the City and County of San Francisco, not so much 
as a thin dime. San Francisco has stepped in and 
has provided these carriers with the facilities that 
make it possible for them to conduct their business 
from a very fruitful source of obtaining business. 

You know the injustice of the situation. When we 
look at it on an equitable way, I think you can sort 
of parallel it with what exists in railroad transpor- 
tation. I have yet to find where the railroad compa- 
nies themselves have not been investing their own 
capital in providing facilities that cost untold mil- 
lions of dollars to accommodate the passengers that 
they desire to transport wherever their roads or 
connecting lines may go. 

Similarly to our situation at the Airport of San 
Francisco, now located in San Mateo County, they 
engage in separate enterprises at those stations. 
Comment has been made in the brief, possibly by 
counsel this morning, that you engage in many busti- 
nesses there. That is true. So do the railroad [464] 
companies. Their stations have all manner and kinds 
of concessions that are leased out — restaurants, 
cigar stands, magazine stands. They deal in general 
merchandise similarly as we do at the San Fran- 
cisco Airport, and will do with the tremendous new 
building that is under construction there now, cost- 
ing the city approximately $10,000,000. 

But unlike the air carriers, the railroad compa- 
nies themselves have provided those facilities and 
have put their own capital into investment in them; 
and when they fix the rate of return that they are 
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to earn on their invested capital they consider that 
as part of a rate base on which they are entitled to 
earn “ fair return. 

Strictly speaking, that has nothing to do with the 
taking of a person from one point in the country 
to another, so far as transportation itself is con- 
eerned, but it is a facility that is an integral part 
and it is necessary to do that. 

Likewise, you take the telephone building here in 
San Francisco. Counsel’s firm is now engaged in 
litigation before the Public Utilities Commission of 
the State of California, going on today—or it was 
at least yesterday. I think it is recessed today—and 
very definitely that ’phone building, a magnificent 
structure in this city, has not one thing to do with 
telephony as such. In other words, I mean that it 
hasn’t a thing to do with when you cal] a number 
or dial a number and want to have a connection 
made. Not a thing of that is in the [465] Telephone 
Company building. It is all occupied by executives 
and administrators from the company. 

Nevertheless, every cent of capital that the com- 
pany has invested in that Telephone Company build- 
ing it ineludes in its rate base and demands, and 
rightfully demands under the laws of our nation 
that it be given a fair return. 

Now, there is quite a similarity to the cities there 
that these operating companies like railroad compa- 
nies, they bear all the expense of it. But, on the 
other hand, we have plaintiff in this action that 
hasn’t contributed a five cent piece for these facil- 
ties under consideration bv this Court. The City 
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has contributed them, and has done so for the pur- 
pose of accommodating not the inhabitants of San 
Francisco alone, as is obvious from the very nature 
of the business in which plaintiff is engaged. It 
brings people from all over the world. 

Now, the lease of 1942—and designated properly 
as a “‘lease”. Nevertheless, when the Court looks’ 
upon it, it has to view it, pick it up from its all 
four corners and construe it as well as may be done 
with legal precedence in mind. 

What was the situation in 1942? True, Mr. 
Doolin, Mr. Andrews and others discussed the pos- 
sibility that there were planes that were going to 
exceed the weight of 25,500 pounds. Yes, that was 
discussed. They even said that there were some 
Army planes that were much heavier than that and 
were almost a [466] reality as of 1942 when this 
lease was entered into, and that there was thought 
of things being constructed of far greater tonnage 
than that. 

They had a saying in the early days of aviation 
that—especially when San Francisco pioneered in 
acquiring this airport—among the flyers. There 
were no instruments. It was crude. They used the 
sun. They used the sextant. They used the compass. 
And largely they used the expression, the inelegant 
expression, that they flew by the seat of their pants. 

Now, that’s how crude the industry was when San 
Francisco began. And that’s the situation that con- 
fronted us then. It confronted us in 1942. Things 
that could not be contemplated within the fair pro- 
jection of a man’s mind, could not be in anyway 
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considered as actualities in 1942 as to what has ac- 
tually developed today. 

And where are we today? Now we get word 
within the last week that a plane has done the al- 
most unbelievable thing. If anybody had said this 
in our youth, that a plane would be constructed and 
it would travel as fast as sound, he would be looked 
upon as very much of a queer individual, indeed, 
and a novelty. 

And what has happened since then, since last 
year? Just within the last few weeks, and while 
this question was pending, there has been a plane 
that has traveled twice as [467] fast as sound. 

And what are we confronted with today? We 
are confronted with the thought that in the future 
there may be planes that will be 300,000 pounds in 
weight, that will want to take off and land at the 
San Francisco Airport. We can’t conceive that right 
at this time. Certainly no facilities at the San Fran- 
cisco Airport today are adequate to accommodate 
such a plane as has been described. 

We have another feature in the industry to show 
just how changing this thing may be—not only in 
1942 when this lease was entered into, but as of 
today. We read about their harnessing nuclear 
power, to put those into airplanes. And what the 
effect of that is going to be.-—They are going to put 
them in such a way, they say they are going to be 
able to circumnavigate the world three times with- 
out stopping. The thing is almost unbelievable. 

And on the other hand we have the navy comes 
in and makes the extraordinary statement that per- 
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haps there is no need for any land planes any more, 
that they are developing water planes to such an 
extent that they will take the place of every land 
plane that is considered, that is in operation now 
or considered in the future, and will outfly and out- 
lift anything that has been designed for land use. 

The industry in short, your Honor, not only in 
1942 was in a much worse state of turmoil than 
today, but it is even [468] as of today in a terrible 
state. Nobody knows what the future is going to be. 

Now, when I eall those facts to your Honor’s 
attention, it is quite understandable how in 1942 
when this lease was entered into, that, yes, consid- 
eration was given, as is stated in the transcript to 
the possible development of heavier planes than the 
25,500 pound that was then in use for commercial 
purposes and in use by plaintiff in this action. But 
nobody attached too much significance to the thought 
that they were to be in general use and accepted by 
the industry in general. But it was developed be- 
yond the concept of anybody in 1942 that could 
have been expected of him, when this contract was 
—when this lease was entered into. 

Now, here is something that I introduced this 
morning, if your Honor please, and that is Defend- 
ant’s Exhibit R and R-1, 2, 3 and 4, with the suc 
ceeding numbers. That exhibit if your Honor please, 
is the mechanics that were gone through by the 
Public Utilities Commission in the year 1941 in 
setting rates and charges for all carriers who were 
using the San Francisco Airport. 

It might be well to call vour Honor’s attention 


City and County of San Francisco, et al, 605 


at this point to the provisions of Section 130 of the 
Charter of the City and County of San Francisco, 
which, as your Honor well knows, is given the sane- 
tity under constitutional provision and under legis- 
lative action as it has been ratified by the [469] 
State Legislature, or has the dignity, or transcends 
the dignity, I should say, of the ordinary State 
Statute in the sense that it becomes the constitution 
of the City and County of San Francisco. 
Section 130 of that Charter recites, referring to 
the powers of the Public Utilities Commission: 
‘The Commission shall have power to fix, change 
and adjust rates, charges or fares for the furnish- 
ing of services by any utility under its jurisdiction, 
and to collect by appropriate means all amounts due 
for said service, and to discontinue service to de- 
linquent consumers; and to settle and adjust claims 
arising out of the operation of the said utilities. 
“Rates may be fixed at varying scales for dif- 
ferent classes of service or consumption. The Com- 
mission may provide for the rendition of utility 
services outside the limits of the City and County, 
and the rates to be charged therefor, which may in- 
clude proportionate compensation for interest during 
the construction of the utility rendering such service. 
“Before adopting or revising any schedule of 
rates or fares, the Commission shall publish in the 
official newspaper of the City and County for [470] 
five days notice of its intention so to do, and shall 
fix a time for a public hearing or hearings, which 
hearings thereon shall be not less than 10 days after 
the Jast publication of said notice, and at which 
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any resident may present his objection to or views 
on the proposed schedule or rates, fares or charges.” 

Without boring you with reading the rest of the 
section thereafter, it is provided that after the 
public hearing has been held by the Public Utilities 
Commission, the schedule of rates and charges must 
then be submitted to the Board of Supervisors, who 
must either approve or disapprove, and it states 
the number of votes required, and if they don’t act 
on it within 30 days of that time, it then becomes 
the established rate and schedule. 

My purpose in bringing Exhibits R, S and T in 
this morning and having them introduced, the ‘‘R”’ 
group covers the fixation of the rates and charges 
fixed under Section 130 of the Charter by the 
Public Utilities Commission—which, incidentally, 
under another section of the Charter is given full 
control, management of the operation, and develop- 
ment of the airport as well as the other utilities 
that the City owns. 

It first of all, as the exhibits will show, passed 
its resolution of intention to consider the increase 
in rates of [471] 1941; directed the Clerk of 
the Commission to publish notice for the requisite 
time, as shown in this Exhibit R that was done. A 
date was set in that notice of hearing in the pub- 
lication in the official newspaper of when it was 
to be heard. The hearing was held after the pub- 
lished notice. It was then determined what the 
schedules were. The schedules were under this Ex- 
hibit R for the year 1941. And thereafter it was 
sent to the Board of Supervisors who confirmed it. 
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The interesting part about that, Your Honor, is 
this: ‘That the precise wording as sect out in the 
rates and schedules as determined by the Public 
Utilities Commission and authorized by the Board 
of Supervisors are written into the lease that is 
before Your Honor for contemplation and con- 
struction now. They don’t change. They are not 
changed in any respect at all from what the Public 
Utilities Commission did. 

Similarly, in 1946, as Exhibit S and the other 
numbered pages in it will show, a like procedure 
was carried out as I have described as in the first 
instance in 1941. 

And again the documents are there showing the 
procedure that was carried out. The pubheation, 
hearing held in 1950 by the Public Utilities Com- 
mission, and the action taken by the Board of 
Supervisors. 

I am taking this thing, maybe, the wrong way 
too, but counsel] in his argument has said that there 
Was no notice given to his carrier and his plaintiff 
in this action that these [472] hearings were to be 
held. The City has complied with every provision 
in the Charter, as is shown by this group of ex- 
hibits I have given you, and complied with what it 
is required to do, and it is required to do nothing 
other. And of course the fact of the hearings to be 
heard and the rates that were going to be con- 
templated were made a matter of construction— 
matter of discussion—obvious that it was, among 
all the carriers as well as the City before the matter 
was ever brought before the Public Utilities Com- 
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mission in conformity with the formal notice that it 
gave in accordance with the law that governs this 
situation. 

So I thought it might be well to dispose of that 
problem right off the reel, and I think it is, and the 
record bears us out completely on that. 

Now, of course we have this sad picture to call 
to Your Honor’s attention, and that is, in the 
transcript I remember reading Your Honor’s com- 
ment at the time, that apart from the capital in- 
vestment that the taxpayers of San Francisco have 
made in this airport, they have been confronted 
with a $650,000 loss of operation for the fiscal year 
1952-1953, which is the last figures that are com- 
plete and presented to Your Honor. $650,000 loss 
in just maintaining and operating of the airport 
itself. 

The picture is even grimmer than that. And I 
thing Your Honor likewise pointed out in the 
transcript the grimness of [473] it when you asked 
the question to the effect, ‘‘Did that include the 
payment of the bond interest and redemption of 
bonds?” 

The answer given you wasn’t sufficiently complete. 
It did not, Your Honor, include that. 

For the current fiscal year of 1952-1953, in addi- 
tion to what I have explained in the way of loss 
in operating, just keeping the thing going, out-of- 
pocket cost or loss, the interest and the retirement 
of bonds has cost the taxpayers $2,130,000. 

For what? To allow 12 chartered carriers of air- 
planes to use the facilities of San Francisco. And 
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they have the temerity to come before the Court 
and ask for equity, from their viewpoint, that they 
are being charged rates and schedules to which 
they object, and wish to keep frozen in a lease— 
a situation that they know is wholly inequitable 
in view of the circumstances of the development of 
this industry ; and when it was likewise known that 
the City and County and those responsible for the 
formation of the terms of that contract had no 
knowledge of what these development might be. 


And all these monies in this tremendous $40,- 
000,000 not expended for the inhabitants of San 
Francisco. Surely they reap a benefit from it. The 
people here naturally have the advantage of going 
to a well conducted airport. That is very fruitful 
from a business standpoint for all the carriers. 
They have the advantage of going to that. But 
they are not the only ones. Everybody that travels 
throughout the nation and [474] comes to San 
Francisco, they likewise have the privilege of it. 


Now, it seems to me almost—it’s a horrible word 
to use, but it seems there’s a hypocrisy in the thing. 


When these carriers, and this plaintiff particu- 
larly who instituted this suit, when they come be- 
fore a court of equity and say that they shoudn’t 
pay a fair or just schedule of rates that has been 
set up by the authorities under constituted law; 
that they shouldn’t be called upon to pay that be- 
eause they have a contract that they believe should 
be susceptible of an interpretation that they are 
trying to put on it, that is strange, and it should 
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not stand up as a matter of equity in this or any 
other court. 

They say that they should be entitled to those 
frozen amounts that were specified in 1942. Well, 
now, it doesn’t mean a thing to them, as a matter 
of fact. They claim that the people who use the 
facilities really are not the people of the world at 
large but they are the inhabitants of San Fran- 
cisco. That is ridiculous to maintain that from the 
very nature of the business. 

Plus the fact that whatever landing fees or 
take-off fees—and there is only one charge for the 
two operations—coming in and getting out, we only 
charge them once for that fee, or to do that. 

And by the way, it is obvious when our rates are 
fixed by [475] the CAA and CAB, they figure in 
what is the the charge that they must pay to the 
San Francisco Airport for landing and take-off 
charges, and that is included in the very ticket and 
the cost of that that this man from anyplace 
throughout the United States may come into and 
use the facilities in San Mateo County. 

We are part and parcel, with the argument be- 
fore Your Honor that we are not a utility down 
there, seems to me wholly falacious. Let us approach 
this matter from this viewpoint for a moment, and 
let’s simplify the thing to this extent: 

I am here not so much concerned as to the rela- 
tively few dollars that are presently involved before 
the Court, but we are concerned very much about 
the principle and with the things that may happen 
for the many years to come. This is not the only 
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earrier involved. We have another suit pending here 
that has not reached the stage yet of this action, 
but the City instituted that suit against the United 
Airlines and it is in the files here of the court now 
and will be litigated and carried on, but this was 
instituted by the carrier itself. 


Let’s for the purposes of this case forget any- 
thing about the area in the Terminal Building. 
Let’s forget about parking space. Let’s even forget 
about tank farms or anything of that sort and let’s 
just consider the area that goes—well, let’s take 
this podium, or whatever we want to call it here 
to be the end of the City’s properties before we get 
out onto the field itself. Then we come upon aprons, 
as they call them, or [476] loading zones, taxiways, 
and finally the runways on which these airplanes 
take off. 


Now, those are all facilities that are used in com- 
mon with all the other carriers. And those are the 
facilities, to shorten this case and to give Your 
Honor an easier way of approaching this already 
complex problem, of determining, does the City and 
County—and I think Your Honor stated this in the 
transcript, that that seemed to be the erux of this 
ease,—does the City and County of San Francisco 
have a right to fix schedules and rates of charges 
for those common facilities of the loading zones, the 
taxiways and the runways, and fix them from year 
to year in view of this particular plaintiff having 
a eontract or lease that says their rates shall he 
fixed in accordance with the 1941 rates and charges. 
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And I think that will simplify the situation very 
well. That where a common carrier—that where a 
utility and a part of the common carrier, no dif- 
ferent from this railroad company with its rail- 
road station, if anybody is injured there, certainly 
the railroad company within its own properties 
would be held liable. If the City and County of 
San Francisco or one of the carriers, I should say, 
there at the airport happened to have a patron, 
one of their passengers, from the time they left this 
administration building, went out to the apron or 
loading zone, something happened to that passenger, 
he tripped or fell or was injured, just as sure as 
we are in this courtroom [477] this morning that 
passenger wouldn’t be suing TWA, but they would 
be suing the TWA and the City and County of 
San Francisco, for any dangerous, defective condi- 
tion of that approach to the plane. 

And further than that, when that passenger gets 
into the plane and they have sealed him off and are 
ready to start off, they taxi over to the runways. 
Now there’s a person boards it there to use the 
facilities of the City and County of San Francisco. 
It’s out there on this taxiway now. The motor is 
going. They are proceeding along the taxiway to 
the runway, and something happens, and there is 
an obstruction in the conerete, taxiway, or some- 
thing might happen that they went off the side of 
it, and a hundred and one things that could happen. 
Just as sure as we are in this courtroom, we in the 
City and County of San Francisco would be in on 
that situation and we would be named a party de- 
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fendant and would be held jointly liable as a joint 
tort seizure. 

And the same thing would happen with that plane 
as it gets out on the runways, and before it leaves 
the ground itself. Anything that happened on those 
8,900 feet of runway, if they were using that par- 
ticular runway, the City and County of San Fran- 
cisco would be a joint tort seizure under those con- 
ditions. 

Yet plaintiff tries to say we are not operating a 
utility insofar as common utilities are concerned. 
I think [478] that clearly illustrates, should illus- 
trate, Your Honor, that it is in fact a utility. 

That being so, the City has followed out from 
the exhibits you have had brought to your attention 
this morning what is required to fix the rates and 
charges. And then we will get into the proposition 
of saying, once having entered into the terms of the 
lease, may then the City change those terms by these 
subsequent charges and rates that are fixed up in 
the rate schedules? And we will come to that. 

I will try to follow as much as I can counsel’s 
argument this morning. He followed more or less, 
[ think, the order of his brief. 

Those eases in the first part of the first section 
of his brief all go to the proposition-—— 

May I ask Your Honor what your pleasure is? 

The Court: We will take an adjournment until 
2:00 o’clock. 

(Thereupon this cause was adjourned to the 
hour of 2:00 p.m. this date.) [479] 
Mr. Holm: If the Court please, I did not realize 
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that I had taken so much time this morning trying 
to develop that whatever equities exist in this case 
in the Court’s interpretation of the documents 
should be in favor of the City because of all the 
circumstances—the money invested by the City, the 
conditions under which it was invested; and then 
the second point that we are in fact conducting this 
airport as a utility. 

One of the corollaries of a utility is that there 
must be regulation of it to a certain extent some- 
where along the line, and by the actions of the 
United States Government through which the De- 
partment of Commerce as represented by the Ad- 
ministrator of Civil Aeronautics, the San Francisco 
Airport does in a sense become regulated as a 
utility. As an example of that, I call your Honor’s 
attention to an order; it is called a Technical Stan- 
dard Order, entitled TSO-NC6-A, and the subject 
of it is “Runway Strength and Dimensional Stan- 
dards for Air Carrier Operation.’’ It reads in part: 

“Tn order to obtain better correlation between the 
design of airports and the design of aircraft which 
are to be used in the air carrier operations and 
design standards contained therein have been [480] 
developed by the Civil Aeronautics Administration.” 

And then it goes on to say what the purpose of 
it is: It is to be a guide and the norm by which 
airports are to be constructed. And the various air- 
ports throughout the nation are listed as feeders, 
trunk lines, express and continental and intercon- 
tinental, and intercontinental express. And in that 
last category the Civil Aeronautics Administrator 
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dictates that to reach those requirements, a public 
utility, as the airport is, must have a runway of at 
least 8,400 feet—your transcript shows that San 
Francisco Airport exceeds that—a width of 200 
feet—we show that we have that in the transcript 
—and a taxiway width of a hundred feet, and that 
is likewise met in our structure at San Mateo 
County. And with that they permit dual wheels 
with a pavement loading of 125,000 pounds. 

So if we did not have those facilities that have 
been specified as I have read from the Adminis- 
trator of Civil Aeronautics in his formal order, 
this plane would not be permitted, or any similar 
to him, to use the facilities of the San Francisco 
Airport. 

So in a sense, to have them there, we are regu- 
lated by the rules and regulations of the CAB— 
Civil Aeronautics Board—and the CAA—Civil 
Aeronautics Authority, and we must live up to 
them if we care to continue in business. 

I will try to be as brief as I can to pick up 
counsel’s [481] argument of this morning. He fol- 
lowed the order of his brief. 

In Section 1 of his brief he quoted cases and 
tried to establish the right of the City to lease air- 
port property. We have no quarrel with that at all. 
We agree to the statement and to the cases that he 
has in there. It is a very lawyer-like preparation 
and done well. He sets out the cases in very good 
order and we have no quarrel with it. It is quite 
in conformity with what we believe is the law. 

But he makes reference to the Municipal County 
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Airport Law, statutes of 1947, Chapter 267, page 
487, Deerings General Laws of the State of Cali- 
fornia. But he forgot to emphasize this language 
here: that when the State act permits a munici- 
pality to acquire an airport outside of its confines 
or geographical limits, it also entitles them, quoting 
from the Act, ‘‘to require payment of charges, fees 
and tolls together with liens to enforce payment.”’ 

Counsel has referred on his first point to the 
case of Pipes vs. Hilderbrand, 110 Cal App 2nd 645. 
This involved a writ of mandate to compel the 
Commissioner of Finance of the City of Fresno to 
issue a warrant for the first installment of payment 
of a contract of work to erect a hangar at the 
Fresno Air Terminal. We have no quarrel with that 
at all. Of course we say the City has a right to do 
that in its capacity as a municipality. 

And the same about Laurent vs. City and County 
of San [482] Francisco—I tried that case in the 
court below. And there again that has nothing to 
do with the leasing of common facilities such as I 
deseribed, that go beyond the barrier of the actual 
physical properties, as of course a terminal build- 
ing and those things that are used in conjunction 
with it. And I have no quarrel with that, naturally, 
as we prevailed in that case. 

But again, that has nothing to do with these prop- 
erties that are used in common with all the other 
carriers, which are, I believe, 12 in number in addi- 
tion to the plaintiff in this case, and there is a 
Japanese line and some other foreign line about to 
come into San Francisco. 
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And then they would be confronted, Your Honor, 
with this situation that outside of the three car- 
riers that I believe I mentioned this morning, all 
other carriers would be paying discriminatory rates, 
which is a violation of every concept of any rate 
schedule that has ever been put into effect. It is all 
supposed to be based upon a uniformity of rates 
and no differential to be given or preference given 
to anybody who is using the utility. That is the 
fundamental law that goes from the Supreme Court 
down to our lowest court of rate making and how it 
should be established. 


And here, by a court lending itself to the inter- 
pretation which the plaintiff seeks, you would be 
destroying that very fundamental of rate making 
which would upset and allow [483] discrimination 
to exist among the carriers and give three carriers 
a preferential rate in their business activities over 
all the others. That is not a concept legally to be 
tolerated nor is it equitable in any sense at all. 


Section 2 of the plaintiff’s brief has to do with 
the airport operated and administered by the Public 
Utilities Commission and it acts in a proprietary 
capacity; that agreements made by the Commission 
are governed by the rules of law applicable to pri- 
vate corporations. Well in the main, we have no 
quarrel with that point. We can adopt that point 
as they state it. But in any of the cases that counsel 
refers to in his brief on that point, he has yet to 
point out a case where they were common use facill- 
ties such as the apron, the taxiway and the runway 
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at an airport, or anything that could be construed 
as an analogous situation. 

Ex Parte Houston I think is one of his cases, 
224 Pacific 2nd, 281. It involved the validity of a 
contract with an airport limousine service for an 
exclusive concession to pick up and deliver pas- 
sengers to and from space in the terminal building 
and the paving area. Those are all things that we 
say are susceptible to lease. 

Another case that he laid emphasis upon was 
Pignet vs. City of Santa Monica, 29 Cal App 2d 286, 
which involved an accident at Clover Field, an Air- 
port owned by the City of Santa Monica. And it was 
held that the City operated the [484] field in a 
proprietary capacity and “as such was liable like 
and only like any other individual for damages 
and injuries caused by its negligence.” 

To the same effect was the Miami Beach Airline 
Service vs. Crandon in counsel’s brief. An exclu- 
sive concession was given to a transport company to 
convey passengers back and forth. Again, it is not 
a common facility such as I have described. 

The same may be said of Milwaukee County vs. 
Town of Lake, 48 Northwestern 2nd, page 1. [485] 

Again, that was not a common facility where they 
Jeased merely a hangar and a strip of land close 
by it. It is not these parts of utilities that are 
leased as common utilities used by all of these other 
carriers 1n conjunction with plaintiff in this case. 

The Milwaukee case was one that was given con- 
siderable space in counsel’s brief. 

The next one was Arkansas Valley Company vs. 
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Morgan at 229 Southwestern 2nd. The same thing 
applies there. A building known as Building No. 19 
and a contiguous strip of land was leased. Again 
that is not property or facilities that are used in 
common with others. 

In Section ITI of the brief—and we are making 
progress, Your Honor—plaintiff comments on the 
analogy between wharves and airports. He quotes 
from the case of Coleman vs. City of Oakland. 
This case involved an action for personal injuries 
allegedly caused by a motor truck operated by de- 
fendant City of Oakland at the Municipal Airport. 
He quotes at length from this case, but it is very 
significant that in his quotation from this case on 
page 22 of his brief that he leaves out a highly im- 
portant quotation that would apply and substantiate 
the position we have taken in this case. And I am 
going to read the few lines that he omitted before 
he began quoting. His quotation is from Coleman 
vs. City of Oakland, 110 Cal App, 715. That is to 
be found on page 23, line 10 of his brief, [486] and 
he quotes this language: 

“Tts nearest analogy is perhaps found in docks 
and wharves. ‘An airport with its beacons, land- 
ing fields, runways and hangars, is analogous to a 
harbor with its lights, wharves and docks; the one 
is a landing place and haven of ships that navigate 
the water; the other of those that navigate the 
Bain,” ”” 

And then he goes on and quotes some citations, 
but that is the end of the quote. But just preceding 
that in that opinion, which counsel very properly 
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from his own standpoint failed to incorporate, is 
this very prophetic language, and I am quoting it 
verbatim. It is on page 720: 

‘“We have no hesitancy in deciding that in the 
conduct of an airport the municipality is acting in 
a proprietary capacity. An airport falls naturally 
into the same classification as such public utilities 
as electric ight, gas, water and transportation sys- 
tems which are universally classed as proprietary. 

That, I think, while it is dicta to the determina- 
tion of that case, nonetheless is quite indicative of 
counsel’s carefulness in avoiding bringing anything 
of that to the Court’s attention, which I belheve 
is the only language that has been used in any Cali- 
fornia case to actually and specifically. state that 
an airport is a public utility. [487] 

That being so, of course the thing obviously fol- 
lows that if it is a utility we have under our Charter 
the right to regulate rates. 

Another case that counsel emphasized in his brief 
under this point was Femmer vs. the City of Ju- 
neau, 97 Fed 2nd, 694. There is language in the 
ease which indicates that rates for wharfage may 
be fixed by contact by a municipality which owns 
a municipal pier. But the lease involved in that 
case, however,—plaintiff doesn’t mention this either 
—fixed a set price for each boat to approach the 
wharf using the Juneau pier, but rates for dockage 
or wharfage were fixed by schedule, which is about 
the situation that we have here. 

And again the only other case that he cites on 
the point would be MacNeil vs. Chicago Park Dis- 
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trict, 82 Northeastern 2nd, 452. That is a case that 
held that a dock fee set by the Park District of 
Chicago was valid for vessels which moored within 
its jurisdiction even though Lake Michigan is con- 
sidered navigable waters and cannot be burdened by 
local regulations. There is nothing in that case but 
a contract under which the matter of fees is set by 
lease. So the case does not apply and is no help to 
plaintiff. 

I reluctantly bring attention to a case which Your 
Honor sat in in this court, ina Three Judge Court, 
The State of California vs. United States of 
America which involved dockage fees which the 
Maritime Commission charged back there, I guess 
[488] it was during the war times. And there again 
it substantiates the very theories that I have sug- 
gested here. The citation of that case is State of 
California vs. United States of America, 321 US 
576. That ease inferentially sustains just the posi- 
tion that I am taking here: That we have the right 
to fix fees for the use of the facilities such as has 
been done here. 

The Court: JI am not conscious of that case. Will 
you elaborate a little more. 

Mr. Holm: Let me see if I can remember some 
of the facts. It was a case that involved the United 
States Maritime Commission and you, I think, and 
Judge Healy—I think Judge Healy was the one 
who wrote the opinion—and another Judge I don’t 
remember now—sat as a Three Judge Court. The 
ease involved the right of the United States Mari- 
time Commission to make an order requiring water- 
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front terminals to desist from unreasonable allow- 
ance of free time during which time cargo may 
rest on the wharf without charge against publie¢ 
owners of wharves and piers. The Supreme Court 
upheld the decision of the District Court that such 
order was valid. Does that bring it back a little bit 
to Your Honor now concerning public owned docks? 
The Court: Yes, but I don’t see how it enters 
into our problem here. 
Mr. Holm: Let’s read this little excerpt from it. 
‘Through its Board of State Harbor Commis- 
sioners, [489] California provides facilities for the 
handling of freight and passengers on the San 
Francisco waterfront, under a statute which pro- 
hibits the Board from making charges beyond the 
cost of furnishing such facilities and administering 
them. California Harbors and Navigation Code is 
the citation. Pier and office space is assigned by 
the Board to various steamship lines, and charges 
fixed by the Board are collected by these assignees 
for the Board. Except at two piers, the assignees 
handle the cargo, but the Board employs a staff of 
men to check all cargo and vessel movements and 
collect its charges. Oakland, through its Board of 
Port Commissioners, operates piers and terminals 
which like those of California, are designed to ac 
commodate vessels in coastwise, intercoastal, off- 
shore, and foreign trade. Whether the facilities are 
operated by the City directly or leased to another, 
the City prescribes and collects the charges.”’ 
That is the point that I am trying to bring out 
here: That there the City really prescribed by rates 
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what the charge is to be and actually was collecting 
them, such as it does here: The City prescribes them 
through the action of the Public Utilities Commis- 
sion confirmed by the Board of Supervisors and 
[490] collects them. 

Another case of interest is the City of Oakland 
ys. Eldorado Company, 41 Cal App 2nd, 320. There, 
the company maintained a public wharf, and the 
Court stated as follows, at page 325 of the opinion: 

“Tf the property involved is held for public use, 
but is usable by the public generally, with a charge, 
such as a toll paid for such use, it comes within 
the classification of a public utility and permission, 
generally in the form of a franchise from govern- 
mental authority, is necessary. The operation of this 
wharf, and the taking of tolls, as appears from 
the stipulate facts, brings it within the category of 
a public utility.” 

That is rather cumulative of what I have said 
this morning in trying to emphasize that we are in 
fact a public utility. 

Section IV of Plaintiff’s brief is entitled ‘The 
Airport is Located Wholly Without the Municipal 
Boundaries of San Francisco.’’ And it is said that 
& municipality may not exercise anything in the 
way of police power beyond its geographical limits. 
Counsel, during the course of the trial, as I read 
the transcript, seemed to lay emphasis upon the 
fact that San Francisco in any of its properties 
located in San Mateo County may not make an 
arrest and seems to give that as an example that 
that was the exercise of police power. That is [491] 
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not the concept of police powers as we consider 
them under the constitution. Counsel is quite right 
in that situation, and I had to evolve that situation 
in which our employees in San Francisco who acted 
as guards at the San Francisco Airport would be 
deputized as deputy sheriffs of San Mateo County 
and consequently could make an arrest if it were 
necessary to preserve order, which is wholly neces- 
sary when you are handling three and a half mil- 
lion people a year. 

The police powers go way beyond that, and rate 
making is one of the police powers that is conferred 
upon a municipality. 

I believe counsel quoted from South Pasadena vs. 
Terminal Railway Company in 109 California 319. 
But that case really has no bearing on this situa- 
tion here and I don’t know why it was included in 
the brief excepting that it did go on the question 
of the right to fix rates and probably redounds to 
our benefit because it upholds the right to fix rates 
and street railway fares from one community to 
another, between South Pasadena and Los Angeles, 
and that in effect gives the authority that there are 
extra territorial rights that inhere in a munici- 
pality when they operate a utility outside of the 
confines of the municipality. Your Honor is very 
familiar with that. You have had the celebrated 
Pacific Gas & Electric Company under your tender 
mercies for a good many years, against the City, 
where power was involved and its companion [492] 
of water distribution. And obviously there you knew 
how it was necessary that San Francisco do estab- 
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lish its rates, especially when it delivers water out- 
side its geographical limits, and how necessary that 
was. I will not say what the ultimate ruling was on 
that case; it is too well known to your Honor and 
to me. However, that is part of it. And of course 
it would be preposterous to assume that the state 
Jaw which says that you may build an airport in 
Siskiyou County, period. What would be the sense 
of that, unless, inferentially yon were given the 
right that you could impose fees for common facili- 
ties that naturally flow from it. 

In addition to that, of course we have in our own 
charter a provision under Section 130 that we must 
establish fees for the use of these utilities. And I 
emphasized that, I think, more in detail this morn- 
Ing. 

There is a ease of Ebrite vs. Crawford, 215 Cali- 
forma 724. That was decided in 1932. That case 
involved a collision between two airplanes at the 
Long Beach Municipal Airport and the plaintiff 
sued the defendant for personal injuries and prop- 
erty damage. 

There was an objection on appeal to certain in- 
structions, and the respondent justified the instruc- 
tions on the ground that they were the substance 
of an ordinance of the City of Long Beach which 
provided for a right of way and other rules for 
the operation of the aircraft. Appellant relied on 
this [493] contention: that the accident occurred 
outside the city limits of Long Beach, the easterly 
city limits being westerly of the point of a narrow 
portion of the field where the machines collided. 
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Well, it is not too long; I will read just a short 
excerpt from that case at page 7 to 8: 

“This argument of appellant cannot be sustained 
for the reason that the City of Long Beach had 
extraterritorial power necessary to regular and lay 
down rules governing the use of the municipally- 
owned airport, lying partly within and partly with- 
out the City. By act of the Legislature approved 
April 28, 1927,—’’ the very act that counsel has 
referred to, ‘“—California municipalities were au- 
thorized and empowered to purchase, lease or other- 
wise acquire lands for and to operate airports or 
flying fields and in connection therewith ‘to provide 
rules and regulations covering the use of such air- 
port and facilities and the use of other property or 
means of transportation within or over the said 
airport’. In addition to the implication which neces- 
sarily flows from the quoted language of the statute 
it should be observed as is said by the Supreme 
Court in In Re Blois, 179 Cal 291: ‘* * * Munie 
palities may exercise certain extraterritorial powers 
when [494] the possession and exercise of such 
powers are essential to the proper conduct of the 
affairs of the municipality.’ And it requires no- 
great meditation to realize how strange an anomaly 
it would be to say that the City might own an air- 
port adjoining its boundaries and yet be without 
the power to regulate the manner of its use. For 
other statements of the right of the City to exercise 
extraterritorial jurisdiction when necessary to the 
proper conduct of its affairs—” and then it goes on 
to some other cases. 
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Section 5 of Plaintiff’s brief is entitled that ‘‘the 
City has the power to fix public utility rates by 
agreement for a definite term, and the rates so 
fixed cannot be increased during that term.” Well, 
that of course goes to the essence of what is pro- 
vided in the 1942 lease. The rates in the 1942 lease, 
as I told Your Honor this morning, verified by De- 
fendant’s Exhibit R in this ease, are strictly in con- 
formity with the rates and schedule of charges for 
these common properties that are used by all other 
earriers and are incorporated right in the 1942 
lease. Of course that is sufficient notice, I should 
think, to put the plaintiff on complete notice that 
it is subject to regulation and that the whole use 
of those common facilities at the airport is subject 
to regulations. [495] 

As TI understand, Mr. Andrews could not reeall 
that he was aware of any enactment in 1941 by the 
Public Utilities Commission or that mention had 
not been made of existing fees. It seems to me that 
must be just a lack of memory on Mr. Andrew’s 
part, because how else could there ever be verbatim 
put into the lease of 1942 those very rates and 
schedules that were set up by the Public Utilities 
Commission, confirmed by the Board of Supervisors 
after public hearing in 1941. I am not decrying the 
effectiveness of Mr. Andrews as a witness or as a 
gentleman, but it is just one of those things that 
he has forgot, apparently, over the many years that 
have intervened since that lease has been prepared. 
But there it was, written into the lease. 

Counsel maintains that we have the right to fix 
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fees and to carry them on indefinitely. That is not 
so, as a matter of law, I respectfully state to the 
Court. The only time that that can be done is where 
there is a specific provision in some charter or in 
some act that would permit such a thing to be 
done, and then it might become a binding contract, 
but not under all conditions. 

In distinction to the cases that he has cited here, 
we are confronted with this situation: That not only 
do we not have anything that will permit us to go 
into a firm contract for rates for these common 
properties extending over a period of years, but we 
have an inhibition in it, and that is that [496] Sec- 
tion 130 of our Charter that advised us—and I read 
it to yon this morning: 

“The Public Utilities Commission must fix rates 
and schedules of charges for all utilities owned by 
the City, both within and without the City and 
County.” 

That is paraphrasing the language of the forepart 
or middle section of 130 of the Charter, but in es- 
sence it is what it provides. So there you have a 
direction inhibition, and any of the cases that coun- 
sel may have cited, and he has a few here, that 
says that where there is statutory permission to 
make such an agreement that there it may be sus- 
tained; but that isn’t the case before Your Honor. 
The case before Your Honor is that there is an 
inhibition. A charter, as Your Honor well knows, 
is a designation of limitations of power upon a city, 
and you may not deviate from those when they are 
specified in the charter. And in the charter in this 
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instance, Section 180 tells you as I have just re- 
lated: That you must fix this schedule of rates of 
all utilities whether within or without the City 
and County of San Francisco. 

I think, really without taking up too much of 
the Court’s time on that, that we can Jet that be 
considered as a sufficient answer and a sufficient dis- 
tinction to these cases that counsel has cited. 

T am trying to lay my hand now on another case 
I should [497] like to call the Court’s attention to. 
This case of St. Cloud Public Service Company vs. 
St. Cloud, 265 US 352, might be worthy of a little 
consideration, if Your Honor please. 'his is an ac- 
tion brought by the Public Service Company to 
enjoin the City of St. Cloud from interfering with 
a proposed increase in the rates charged for fuel 
gas. In 1905 the city by ordinance granted a fran- 
ehise to the company and authorized it to sell its 
fuel gas at the rate of $1.30 per thousand cubic 
feet. The city refused to entertain a petition pre- 
scribing a rate yielding a reasonable return on in- 
vestment, the company claiming that a rate of $3.39 
per thousand eubie feet was necessary. The com- 
pany increased its rate accordingly and brought 
the suit to enjoin the city from interfering with 
the proposed increase. 

The city claimed that there was a valid existing 
contract between the city and the plaintiff company 
governing the maximum rate for fuel gas. The 
District Court dismissed the company’s bill to en- 
join. This decision was affirmed by the Supreme 
Court. This decision does hold that, under the cir- 


690 Trans World Airlines, Inc., vs. 


cumstances of the case, a contract fixing public 
policy rates was a valid one. 

The Court construed a provision of the St. Cloud 
Municipal Charter, Section IV, providing in part 
as follows; quoting from the charter: 

“The common council shall have full power [498] 
by ordinance to provide for and control the erec- 
tion and operation of gas works, to grant the right 
to erect, maintain and operate such works, provided 
that the common council shall have the authority 
to regulate and prescribe the fees and rates and 
charges of any and all companies hereinbefore 
mentioned.”’ 

The Court stated, in construing the charter pro- 
visions it would look to the decisions of the Su- 
preme Court of the State of Minnesota. And then 
the Court considered two cases of the Minnesota 
Supreme Court and states as follows, 265 US, 359, 
68 Lawyer’s Edition, at 1055, column 2: 

“In the light of these decisions of the Supreme 
Court of Minnesota’— this is our Supreme Court 
speaking— “—of the State of Minnesota we think 
it clear that the city had authority, in 1905, under 
its charter and the laws of the State, to enter, by 
ordinance, into a contract, in its proprietary capa- 
city and for the benefit of its inhabitants as well 
as itself, providing for the construction and opera- 
tion of gas works for a period of 30 years and 
fixing the rates to be charged for gas sold to it and 
its inhabitants. This power existed, under the doc- 
trine of the Reed Case, [499] under the provisions 
of the charter giving the council the power to pro- 
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vide for the control and erection of gas works for 
the purpose of supplying the City and its inhabi- 
tants with heat and light. And we do not think that 
this contractual power was limited by the proviso 
that the council should have the right to ‘regulate 
and prescribe’ the rates and charges of the com- 
panies to which it might grant the right of con- 
structing such works. It is true that, standing alone, 
this proviso, in the absence of any State decision 
to the contrary, would, under the construction given 
similar language in Home Telephone Company vs. 
Los Angeles and be regarded as conferring au- 
thority merely to exercise the governmental power 
of regulating rates, and not authority to enter into 
a contract. In that case, however, it was pointed out 
that there was no other provision of the charter 
authorizing the City to contract as to rates.” 

That was referring to the Los Angeles case. 

“And in the present case, as the other provisions 
of the charter gave the City authority so to con- 
tract, we must regard the proviso as merely an 
alternative provision; that is to say, we think [500] 
that the City might either contract as to the rates, 
as an incident to its power of granting the right to 
construct and operate the public utility, or, if it did 
not exercise this power to contract, might there- 
after ‘regulate and prescribe’ the rights in the 
exercise of the governmental authority conferred by 
the proviso. One power, however, is not destructive 
of the other. And where a municipality has both 
the power to contract as to rates and also the power 
to prescribe rates from time to time, if it exercises 
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the power to contract, its power to regulate the 
rates during the period of the contract is thereby 
suspended, and the contract is binding.” 

A clear expression of the rule following the Home 
Telephone Company vs. City of Los Angeles case 
is Railroad Commission vs. the Los Angeles Rail- 
way, found at 280 US, 145, 74 Lawyer’s Edition, 
234. Jn this case the Los Angeles Railway Corpora- 
tion brought suit to abrogate rates fixed by its 
franchise from the City of Los Angeles. [501] The 
District Court of the Southern District of Cali- 
fornia held the fixed rate provision of the contract 
or franchise invalid. This was affirmed by the 
United States Supreme Court. 

The Los Angeles Railway Corporation operated 
in Los Angeles under a number of franchises with 
the City which provided that the rate of fare 
should not exceed five cents. The franchise was 
eranted hetween 1890 and 1918. In 1926 the Los 
Angeles Railway Corporation applied to the Rail- 
road Commission for authority to increase the 
basic fare to seven cents. In 1928 the Railroad 
Commission denied the application, and the Court 
had the followmg to say—this is our Supreme 
Court: 

“The sole controversy is whether the company is 
bound by contract with the City to continue to serve 
for the fares specified in the franchise—it being 
conceded that the finding below respecting the in- 
adequacy of the five-cent fare is sustained by the 
evidence. Appellants contend that at all times the 
City had power to establish rates by agreement 
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and that the franchise provisions constitute binding 
eontracts that are still in foree. On the other hand 
the company maintains that the State never so 
empowered the City; and it insists that, if the power 
was given and any such contracts were [502] made, 
they have been abrogated. 

“1, It is possible for a State to authorize a mu- 
nicipal corporation by agreement to establish pubhe 
service rates and thereby to suspend for a term of 
years not grossly excessive the exertion of govern- 
mental power by legislative action to fix just com- 
pensation to be paid for service furnished by public 
utilities. *.* * And where a city, empowered by the 
State so to do, makes a contract with a public 
utility fixing the amounts to be paid for its service, 
the latter may not be required to serve for less even 
if the specified rates are unreasonably high. * * * 
And, in such case, the Courts may not relieve the 
utility of its obligation to serve at the agreed rates 
however inadequate they may prove to be. 

“This Court is bound by the decisions of the 
highest courts of the States as to the powers of 
their municipalities.” 

And then cites cases. 

“Our attention has not been called to any Cali- 
fornia decision, and we think there is none, which 
decides that the State Legislature has empowered 
Los Angeles to establish rates by contract. This 
Court is therefore required to construe the state 
laws on [503] which the appellants rely. As it 1s 
in the public interest that all doubts be resolved 
mm favor of the right of the State from time to 
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time to prescribe rates, a grant of authority to 
surrender the power is not to be inferred in the 
absence of a plain expression of purpose to that 
end. The delegation of authority to give up or sus- 
pend the power of rate regulation will not be found 
more readily than would an intention on the part 
of the State to authorize the bargaining away of 
its power to tax.”’ 


And that is the end of the quotation there. 


In short, there are certain circumstances where 
& municipality may have its powers of fixing the 
necessities of health and welfare of the public at 
large and where there are those that can be just 
as active in an adjoining county that that may be 
suspended for a limited time, but under the decisions 
that I have given Your Honor here there must be 
clear statutory authority for that very purpose, 
and they are not looked upon with favor from the 
quotation that I have just given you. 


However, we are not even in the predicament of | 
trying to determine that in this case here because, 
as I have pointed out before and reiterate again 
to Your Honor, that Section 130 of the Charter of 
the City and County makes it mandatory upon the 
City and County to prescribe rates for all utilities 
that [504] it owns and operates both within and. 
without the City and County of San Francisco, ne- 
gating anything that may be implied in the right 
to enter into a contract that would transcend that 
power. That is a limitation of the powers of the 
City. It cannot go beyond those prescribed state- 
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ments that are contained in Section 130 of the 
Charter. 

Of course, to show how a municipality may act 
when it is fixing rates, we will respectfully call 
your attention again to the case of Connett vs. City 
of Jerseyville (C.C.A. 7, 1940), 110 Fed 2nd 1015, 
and this is a brief excerpt from it: 

“The governing body of a municipality, when fix- 
ing utility rates or charges, is performing a public 
function of the municipality and acting as a rate- 
making body as distinguished from its private func- 
tion as owner and operator of the utility.” 

That in a measure upsets the argument that coun- 
sel made this morning and in his brief that this 
is a unilateral attempt upon the part of the City to 
set rates and charges for these utilities that are 
used in common with these other carriers who pay 
a different rate than we seek to impose upon plain- 
tiff in this case. 

The sixth part of the brief of counsel is given to 
commercial frustration. 

Of course, I guess none of us when we were in 
law school [505] were given that doctrine of com- 
mercial frustration, and it wasn’t until about seven 
or eight years ago that I encountered it for the 
first time in a decision—I think counsel mentioned 
it this morning, somebody against Murphy—in a 


ease which arose in Los Angeles where a man had 


entered into a contract, what he thought was an ad- 
vantageous lease for premises to conduct some sort 
of an automobile agency and repair shop and one 


thing or another, and as counsel said this morning, 
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automobiles were no longer available. In addition 
to that, if £ remember that case, the State of Cali- 
fornia came along and built a roadway in front of 
his establishment and made it impossible for him to 
conduct his affairs, I believe. That is the case, and 
that is the first mention of commercial frustration 
that has entered into our laws in California. 

The Court: Do you think that it enters into this 
case? 

Mr. Holm: Pardon me? 

The Court: Do you think that it enters into this 
ease? 

My. Holm: I think it does. I think it is worthy 
of the Court’s consideration. 

The Court: I call that to your attention because 
T wasn’t impressed with it. Now I may have made 
a casual reading. 

Mr. Holm: No; I think that it is worthy of very 
careful consideration for the reasons that here we 
entered into [506] contracts in 1942, as I explained 
this morning when aviators, to use that expression 
again, were flying by virtue of the seat of their 
pants, the thing was in such infancy. And I use 
that expression because it is so illustrative of this 
entire industry as compared to today where they 
have a series of instruments in front of them that 
requires about six or seven engineers to decipher 
which button should be pushed for what purpose, 
and I guess they have to have an engineer, almost, 
to read one of them. That is the way the develop- 
ment has progressed. Nobody dreamed in 1942— 
certainly, they talked about something that was 
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huge and was going to happen; the Army had these 
secret machines that were going to come in and use 
the airport. Nobody knew of the thickness of the 
pavement. How could Mr. Doolin or how could the 
Public Utilities Commission of the City and County 
of San Francisco five laymen sitting up there, or 
Mr. Cahill who was then Manager of Utilities and 
Mr. ‘Turner now—how could they envision in the 
future that the bringing in of heavy planes contin- 
uously, not a httle operation now and then or a 
few planes maybe a day, would disrupt the pave- 
ment that they had on their runways and on their 
faxiways and on their aprons or loading zones? 
[507] No, a few operations of that sort they all 
agree would not have done much harm and didn’t 
when Army came forward with a few of those 
planes and did use it with fair regularity during 
World War II. But nobody at that time enter- 
tained the slightest notion that the air companies 
would ever have for transportation these huge 
planes that are now a reality. 

And that is borne out again by what I said this 
morning. That is something that no reasonable 
eroup of men could have anticipated, and that is 
one of the rules that is set down on this idea of 
commercial frustration that is pointed out in the 
decisions that uphold it and say that it is a valid 
defense to certain written documents and certain 
impositions made upon contracting parties. And 
it is something that has entered into our law and 
is very definitely in here, and in this case I believe 
it does apply for what I have told you because of 
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the situation. As I say again today, where on earth 
do we know we are going with the aviation indus- 
try at present? Navy claims there is no need for 
land planes virtually any more with the way they 
have progressed. They have made advancements, 
and it is all supposed to be top secret information, 
although it was brought out a little bit in our 
bridge hearings before the United States Board of 
Army Permits and Board of Army Engineers. The 
prospects that they have would be unbelievable if you 
would—were to give credence in detail to everything 
they say to you and you might [508] as well fold 
up your airports. It makes a city like San Fran- 
cisco feel apprehensive after investing all these 
many, many millions of dollars of the taxpayer’s 
money to say that maybe there is going to be no use 
for that, because if Navy is right in their views 
and they so perfect their engines, as they claim 
they have done with these little things they call 
the dot that now can keep water out of the engines 
and out of the fuselage and everything else and 
they can skim over the water at tremendous speed 
and get going I guess about as fast as sound—and 
now they have not only on the board but they claim 
in actuality these huge water planes that are going 
to outlift and outmaneuver and travel longer dis- 
tances than anything they have on land. I say the 
industry is even in a state of confusion now. And 
that is recognizable, and everybody is aware of 
that. 

Now just imagine and transport yourself back 
to 1942. That is 10 years back, or more than that 
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now. There was even more confusion existing then. 
So here were honest people getting together for 
an honest purpose. There has been no chicanery, 
thank God, in this case on either side. It is just 
one of those situations that could not be anticipated 
by either side. 

But I want to say in connection with this too 
that don’t forget that in this lease it is provided 
that this lessor, the plaintiff in this action, TWA, 
will be given the right to use [509] these common 
facilities in common with others and never at any 
greater cost than that of those others who may use 
it. If we just imagine the reverse of this situation, 
while we are on this theme of commercial frustra- 
tion and how their minds must have been not at 
mecting on anything that was concrete to meet, as 
they now say for the future 300,000 pounds, a re- 
building of all that airport down there to accom- 
modate them. That is not feasible. Are we going to 
say that we are going to now expend another $40,- 
000,000 to accommodate Mr. T'WA’s passengers and 
ours because we use it in common so that they may 
have the facilities of that airport, without their 
putting anything into it and using the taxpayer’s 
money for it? It is not equitable; it isn’t fair, any 
more than it is fair to say that what we had in 
mind in 1942 was the reasonable use of 25,000 and 
04,000 pound planes to come into there and that 
it would not disrupt our pavement, and then the 
heavy ones came and they did disrupt it and we 
had to go out and rebuild. 

Why, the minds didn’t meet as to what they were 
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going after. It is commercial frustration as the 
decisions have defined it and as I see it, because 
this science has so progressed from the day they 
entered into that contract up to the ensuing few 
years that it has changed the picture entirely. And 
looking forward, doesn’t it appeal to Your Honor 
that it must be ridiculous to think that we would be 
ready for weights of 300,000 pounds, and that would 
mean now a third rebuilding [510] of that airport 
down there, at the Lord knows how many more 
millions of dollars of taxpayer’s money. 

And we are going to litigate with the other ecar- 
riers in this matter, you can rest assured. We have 
one suit on file now to be relieved of this onerous 
and we feel inequitable and illegal provision in the 
lease. And we are going to do that with the three 
because they are not there and they are not just, 
they are not reasonable. 

What do we do? We sit back and we put the 
burden of making up some of the $650,000 deficit 
in operating expenses on 10 other carriers that use 
the place. That puts these three people or three 
eorporations in a preferential group and does some- 
thing contrary to equity and contrary to what the 
Supreme Court of the United States and you, Your 
Honor, have ruled that rates must be reasonable, 
they must not be discriminatory. 

And if Your Honor were to give the interpreta- 
tion the plaintiff seeks in this case, you would be 
lending yourself wholeheartedly to the proposition 
that you would be allowing discriminatory rates to 
stay in effect and to give these three carriers who 
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have contracts the preference over other operators 
in it. 

All these things come into this question of eom- 
mercial frustration. And of course if you bear in 
mind the future as well when you are considering 
this ease as a fact and realize what would San 
Franeisco do and where would we be when we have 
[511] to rebuild again. There wouldn’t be any air- 
port, at least that would accommodate what the 
Civil Aeronautics Authorities say would be the re- 
quired load, 300,000 pounds. 

The Court: What does the City of Los Angeles 
do with their Airport? I don’t know anything about 
the history of that. 

Mr. Holm: I have got enough troubles here, if 
Your Honor please, in our own courts. I know that 
in Los Angeles they have one that is privately 
owned and one that is owned by the City. 

And of course I don’t know this to be a fact; 
but when counsel says he has 51 cities in which this 
interpretation of this Court will have effect, I think 
upon investigation of those 51 cities he will find in 
many of them they are paying the direct schedule 
of rates and are not tied with any contract. I don’t 
know that, but I am saying that and I probably 
shouldn’t, because I haven’t the facts at hand. 

TI would rather not pay any attention to Los An- 
eeles. It is diffeult enough to try to take this tre- 
mendous losing enterprise and burden on this city 
and bring it up. 

The Court: JI don’t mean particularly Los An- 
geles; I mean other airports throughout the coun- 
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try. There has been no ease cited. You come to this 
court and tell me there is no precedent for me to 
follow. 

Mr. Holm: That is right. [512] 

The Court: And all of these activities are going 
on and here I am helpless. 

Mr. Holm: You have the distinction, Your 
Honor, of making law. 

The Court: Isn’t that ridiculous? 

Mr. Holm: It is, Your Honor. It will be the 
destiny for the cities and the welfare of the people 
throughout the nation versus the claimant here. 

The Court: JI hope we haven’t another Hetch 
Hetchy case. . 

Mr. Holm: Well I hope not. 

The Court: J am afraid that we have. 

Mr. Holm: I don’t think so, Your Honor. 

The Court: And I say that advisedly and kindly. 

Mr. Holm: Well, we go on now to Section VII, 
if I may, of plaintiff’s brief. 

The Court: You may. [513] 

Mr. Holm: They state in their brief that ‘If 
the charges provided in the lease are public utility 
rates there has been no valid regulation of the rates 
heretofore paid by Trans World Airlines. No recov- 
ery can be had of charges applicable to a period 
prior to the date of filing the cross complaint.” 
That is their contention on the seventh part of their 
brief. I don’t think it requires anything further in 
the way of answer that we have to make other than 
that contained in our brief on Point 7. I laid em- 
phasis upon the others because counsel said that 
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we neglected in our brief to answer Points 2, 4 and 
something, I forgot what it was. But they are an- 
swered, as he later on concedes, at least inferen- 
tially in some of the points, and I think that, we 
eannot do other than review again what we have 
said. 

The Public Utilities Commission in this case, no 
officer of the City and County of San Francisco, 
no group of officers can ever take away the police 
powers that are vested in the City as such to pre- 
scribe rates and charges for utilities as is stated 
for them in the Charter and which they must follow. 
That is a doctrine of limitation and they cannot go 
beyond that. And Section 130 is mandatory that 
they do just precisely what they have done in this 
ease and what they have made provision for in the 
contract insofar as contracting away the rates is a 
nullity. The rest of the contract, insofar as it may 
apply to the real properties involved, the [514] use 
of the terminal building, the use of the hangar and 
use of the area directly in front of the hangar— 
those are all proper objects for leasehold interest 
and to be sustained by the Court. But any of those 
common facilities that are operated outside of the 
line of the terminal building,—the aprons, the taxi- 
ways and the runways—those are common facilities 
that are used bv all carriers. The Court must not 
have in mind that this is a certain little area that 


these people are only confined to. This whole area 


is occupied by 13 now it is, I believe, or 12 common 


earriers, air carriers, flying in there. They use the 
runways in common and use the taxiways and use 
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the loading zones, which are called the aprons as 
well. They all use them and they are in there. If 
this was sustained, you have the unconscionable 
situation that one airplane standing alongside of 
the other owned by a different company—that that 
would impose a rate higher on one than it would be 
on the other, and therefore would put that man in 
a position, the one that had the preferential rate, 
in an unfair position for competition with the man 
who has the higher rate. It is not conscionable. It 
isn’t equity and it isn’t legal, because rates and 
charges must be uniform and not discriminatory. 
That is fundamental of our Supreme Court deci- 
sions and the decisions of this Court many times 
throughout the years. 

IT am very grateful to Your Honor for the time 
that you [515] have allowed us in making our pre- 
sentation, and we trust that you will see fit to give 
very careful consideration to our views. 

The Court: I assure you that I will. 

Mr. Holm: Thank you, Your Honor. 

The Court: We will take a recess. 

(Short recess.) [516] 

Mr. Dyer: If it please the Court, Mr. Holm’s 
argument adverted to the fact that the City, subse- 
quent to the execution of this lease, improved the 
airport at great expense to the City and County of 
San Francisco. 

Now, it isn’t my understanding that, as a prim- 
ciple of law, improvements made by a lessor after a 
validly executed lease, is a basis for avoidance of 
obligations under that lease. I do not believe that 
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the improvements, voluntarily made by this lessor 
at the San Francisco Airport, have any bearing 
on the legal issues to be presented to Your Honor. 
I think essentially the question in this case is 
whether or not the obligations contained in this 
Jease, admittedly openly and honestly arrived at, 
are binding upon the parties. 

If we were to aecept the conclusions which are 
unplicit in Mr. Holm’s argument, any lessor who 
made a lease with a lessee could at any time there- 
after, by the simple expedient of undertaking to 
improve the property, voluntarily improve it, im- 
prove the lessee out of his lease. And thus it ean be 
seen, since that is the logical extension of Mr. 
Holm’s argument, that it should have little consid- 
eration. 

Now, I might also say this to Your Honor; that 
the concern of this airline in this case is not pri- 
marily with the number of dollars it pays the City 
and County at the San Francisco Airport. Our 
eoncern, Your Honor, is with the maintenance of 
the principle that if we arrive openly and honestly 
[517] at an agreement with the City and County 
eoncerning the operation of an airport, that we 
should with some certainty be allowed to rely on 
the obligations contained in that lease for its term. 

We have advanced that argument to the City 
from time to time and have been met with the 
adamant statement that they, under their public 
utilities powers, as alleged, can at any time destroy 
the obligation contained in that lease. 

Now, I don’t wish to go over again, and I will 
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not, all the evidence which bears upon this so-called 
defense of ‘‘commercial frustration”. I did note, 
however, Mr. Holm’s descriptive phrase at the time 
in 1942 the pilots were flying by the seat of their 
pants, indicating at that time aviation was in a 
formative and simple stage and has progressed to 
a very complicated stage since then. 

Well, of course there has been progress, Your 
Honor. But may I state that in 1940, two years 
before the lease, there were in commercial opera- 
tion the Boeing Stratoliners which were used for 
a long time thereafter. And there was in produc 
tion in 1938, four years before the lease was exe- 
cuted, the very planes we use at the San Francisco 
Airport today—the Lockheed Constellations. 

So those same planes were in production and in 
certain places in commercial operation at the time 
and before the execution of the lease. [518] 

Now, there has also been discussed in the City’s 
argument the fact that the fees and charges for the 
use of facilities at the San Francisco Airport are 
fixed charges, included in the 1941 schedule of 
rates and charges. 

Well, of course Mr. Doolin, the Airport Manager, 
apparently didn’t know anything about that. At 


least, that was the purport of his testimony. And — 


also that was the definite testimony of H. B. An- 
drews. They said that they arrived at this by dis 
cussion and that Mr. Doolin then set the rates. 
In any event, Your Honor, whatever the import 
of that argument might be, may I point out to 
Your Honor that in the very lease itself there is a 


City and County of San Francisco, et al. TT 


provision that “except as authorized in this lease 
document, no charges or fees of any kind shall be 
imposed by the lessor upon the lessee during the 
term of this lease.” 

That, Your Honor, is set forth in paragraph 18, 
page 18, and it states as follows: 

“Hxeept as otherwise expressly provided for in 
this lease and agreement, no charges or fees of any 
kind shall be charged or imposed by the lessor, di- 
rectly or indirectly, against the lessee or its em- 
ployees, passengers, and so forth”. 


Now, Your Honor, I don’t know what the pur- 
pose of that particular paragraph would be unless 
the parties intended that those particular charges 
and fees should remain for the duration [519] of 
the lease term. And here it is explicitly and specific- 
ally set forth in the lease document itself. 


Going on briefly to another subject, Mr. Holm 
states that the general promulgation of these notices 
is sufficient notice to us. That is not the type of 
notice that was adverted to in the plaintiff’s brief 
or in the argument this morning. 


The cases hold if a rate is set forth in a contract, 
there must be notice given to that particular con- 
tract holder concerning the reasonableness or un- 
reasonableness of that rate and if it desires a 
hearing had concerning the reasonableness or un- 
reasonableness of that rate. I do not believe a gen- 
eral promulgation of a rate schedule was sufficient 
to meet that requirement of notice. 


Mr. Holm briefly adverted to the fact that this 


708 Trans World Airlines, Inc., vs. 


was a true utility because if somebody were hurt 
on the runway certainly the City, as well as the 
airline, would be sued. Well, I think we can agree 
with that, Your Honor. But the City would be sued 
only because it would be acting in its proprietary 
capacity or business capacity in the operation and 
management of the airport. Certainly we all know 
that if a governmental agency is acting in a gov- 
ernmental capacity it has its sovereign immunity 
and is protected from suit of that character. 

There was some reference to the point of prefer- 
ence or [520] discriminatory rates. Well, of course 
that argument assumes that these lease charges are 
rentals or rates. And I think we went into the 
question that we do not believe that this is a charge 
applicable to or paid by the individual members 
of the public. It would doubtless seem that that 
arsument has no validity with reference to this 
specific contract. 

Mr. Holm then went through our brief and ad- 
verted to the various sections. He said that See- 
tion 1, which concerned the authorities we cited, 
statutory authorities, for the leasing of these facili- 
ties were more or less agreed to by the City and 
County. Of course we are gratified with that fact. 
And we are so, Your Honor, because I think it 
voints out, Your Honor, that the other courts in the 
country that have even touched upon this problem 
have stated time and again that the lease of land 
and facilities is valid. 

We have talked about the Milwaukee case which 
involved the lease of land and facilities at General 
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Mitchell Field in Milwaukee, and there the Supreme 
Court of Wisconsin talking about the contract 
stated that the lease of land and facilities between 
the National Carrier Airlines and the Municipal 
Airport Operator is valid. 

Similarly, that was the statement and comment 
of the Oklahoma Court concerning the Will Rogers 
Memorial Airport. 

Whenever courts have had oceasion to touch upon 
this problem by dieta or otherwise, that has been 
the comment. 

Now, there is also this to think about, Your 
Honor; J [521] have been advised definitely by 
people who know—airline people—that we operate 
at the Los Angeles International Airport, a huge 
airport, under contract and lease arrangement. 
Lockheed Air Terminal at Los Angeles is a pri- 
vately operated air terminal. It has runways and 
ramvs and taxiways. There isn’t any question. 

And JT am also advised that that is the case in the 
fifty-one other points at which we operate through- 
out the United States. I believe that is practical 
authority for the proposition that the leasing of 
facilities and land at airports at proper. 

Mr. Holm discussed Section 130 of the Charter. 
Now, of course that assumes that these rents and 
charges in our lease agreement are rates, and again 
we believe that if they are true rentals and charges 
for use of land and facilities, that that Section has 
no applieation. 

Also, in line with the various Supreme Court 
eases we adverted to this morning, if the City has 
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both the power to fix rates unilaterally and fix 
rates by agreement—and by unilaterally, Your 
Honor, I mean fixing them in accordance with the 
Section 130—that if it is elect to fix the rates by 
way of contract its power to fix rates unilaterally 
or by a Public Utilities Commission is expended 
during the term of the lease. That is the precise 
holding of the St. Cloud case which was adverted 
to by Mr. Holm. That case states [522] specifically 
that if the City elects to fix its rates by contract, 
then its power to fix rates unilaterally during the 
term of the lease is suspended. 

Now, Your Honor, we believe that essentially this 
case gets down to the determination of whether or 
not this airline, and other airlines at San Fran- 
cisco and at points throughout the United States, 
is entitled to rely on these honest contracts, arrived 
at, as Mr. Holm stated, by honest people on a nego- 
tiated basis. We think the principle is the important 
thing in this case. And we believe that on the au- 
thorities stated here, as well as on the equities of 
the case, a decision should issue holding that this 
honest contract, openly arrived at, should be upheld. 

Thank you, sir. 

The Court: Now, gentlemen, I am going to in- 
quire from you while you are here, and it might 
assist the Court in the final determination of this 
case, what questions are to be answered by this 
Court in this case as submitted? I take it you are 
submitting the case now on both sides? 

Mr. Dver: Yes, sir. 

Mr. Holm: Yes, Your Honor. 
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The Court: What questions are for decision? 
Mr. Holm: Well 
The Court: I will hear from counsel. 

Mr. Dyer: Your Honor, we believe that the ques- 
tions for [523] decision might almost be picked out 
from the main headings of our main brief. Perhaps 
not all of them need be answered extensively be- 
eause Mr. Holm has admitted to some extent that, 
for instanee, there is power to 

The Court: Pardon me, I have another sugges- 
tion. 

Mr. Dyer: Yes, sir? 

The Court: Since it needs some thought, I will 
give you five days on each side to submit that 
proposition. 

Mr. Dyer: Thank you, sir. 

The Court: So that you will have time to think 
the matter through. 


Mr. Holm: Will counsel serve his suggestions on 
me within five days, and then I will reply and serve 
my suggestions on counsel five days after that. 

The Court: Agreeable, counsel ? 

Mr. Dyer: I think so, Your Honor. 

The Court: Five, five and five. He is the moving 
party. Do you want to go forward? 

Mr. Dyer: Well, that is agreeable. My counter 
suggestion would be if we both put in concurrent 
suggestions within ten days. 

The Court: Whatever way you wish. 

Mr. Holm: I think the way first suggested would 
be better. 

Mr. Dyer: We have a holiday. 
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Mr. Holm: Give him a week. [524] 

The Court: The importance of that is, no matter 
what this Court may do, this case is worthy of going 
forward. I want to have a proper record. That is all 
I am trying to do. 

Mr. Dyer: I agree, sir. 

The Court: So that I may be able to assist the 
Court in making a final determination of this case. 
It’s as simple as that to me. 

Mr. Holm: If counsel submits his in a week I 
will be very glad to submit mine in a week. 

The Court: I will give you ten, ten and ten, if 
vou wish. 

Mr. Holm: That will be better. 

Mr. Dyer: That will be better. 

The Court: All right, that will bring us to what 
date? 

The Clerk: That will be January 29, Your 
Honor. 

The Court: January 29. [525] 


[Endorsed]: Filed April 12, 1954. 


City and County of San Francisco, et al. T13 


[Endorsed]: No. 14523. United States Court of 
Appeals for the Ninth Circuit. Trans World Air- 
lines, Inc., a corporation, Appellant, vs. City and 
County of San Francisco, a municipal corporation, 
Phillip 8. Landis, Sam McKee, Victor 8. Swanson, 
Edward B. Baron and Donald A. Cameron, as mem- 
bers of the Public Utilities Commission of the City 
and County of San Francisco, G. M. Dixon, as 
Manager and Chief Engineer of the San Francisco 
Airport, and J. M. Turner, Manager of Utilities 
for the Public Utilities Commission of the City and 
County of San Francisco, Appellees. Transcript of 
Record. Appeal from the United States District 
Court for the Northern District of California, 
Southern Division. 


Filed: September 20, 1954. 


¥s/ PAUL P,. O'BRIEN, 
Clerk of the United States Court of Appeals for 
the Ninth Circuit. 


714 Trans World Airlines, Ine., vs. 


In the United States Court of Appeals 
for the Ninth Circuit 


No. 14523 


TRANS WORLD AIRLINES, INC., formerly 
known as TRANSCONTINENTAL & WEST- 
ERN AIR, INC., a Delaware Corporation, 

Plaintiff and Appellant, 


VS. 


CITY AND COUNTY OF SAN FRANCISCO, a 
California municipal corporation, et al. 
Defendants and Appellees. 


APPELLANT’S STATEMENT OF POINTS 
AND DESIGNATION OF RECORD 


Appellant, Trans World Airlines, Inc., a corpora- 
tion, intends to rely on the following points on the 
appeal herein: 

1. The District Court of the United States for 
the Northern District of California, Southern 
Division (hereinafter referred to as the “District 
Court’), erred in entering a judgment for appellee 
City and County of San Francisco, and in denying 
appellant’s application for an injunction and other 
appropriate relief as prayed for in the complaint 
for each of the herein given reasons severally and 
for all of said reasons collectively. 

2. The District Court erred in deciding that dur- 
ing the term of the lease between appellant and 
appellee City and County of San Francisco, said 
appellee regulated and prescribed rates applicable 
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to appellant which rates appellant was obliged to 
pay for the use of facilities at the San Francisco 
Airport. 

3. The District Court erred in deciding that the 
furnishing of facilities consisting of ramps, run- 
ways, taxiways, beacons, signal lights, fire protec- 
tive service and other facilities at the San Fran- 
cisco Airport to appellant constitutes a public 
utility service. 

4. The District Court erred in deciding that ap- 
pellant and other airlines are the public served by 
the municipally owned airport. 

5. The District Court erred in deciding that ap- 
pellee City and County of San Francisco acted in 
a legislative or rate-fixing capacity when it fixed 
charges for the use of facilities by appellant and 
other airlines at the San Francisco Airport. 

6. The District Court erred in deciding that ap- 
pellee City and County of San Francisco through 
its Public Utilities Commission has jurisdiction and 
power to establish rates for the furnishing of a 
public utility service without the territorial limits 
of the City and County of San Francisco and that 
said appellee can exercise a police power or legisla- 
tive rate-fixing power beyond its territorial limits 
and jurisdiction. 

7. The District Court erred in deciding that ap- 
pellee City and County of San Francisco under the 
doctrine of Home Telephone Company vs. Los An- 
geles (1908) 211 U.S. 265, and Public Service Co. 
vs. St. Cloud (1924) 265 U.S. 352, could not fix 
charges for the use of facilities at the San Fran- 
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cisco Airport by lease agreement with appellant 
binding on the parties for the lease term. 

8. The District Court erred in deciding that as 
a matter of law a general schedule of rates and 
charges promulgated by appellee City and County 
of San Francisco supersedes all contracts between 
said appellee and appellant for the use of facilities 
at the San Francisco Airport. 

9. The District Court erred in not deciding that 
statutes of the State of California and the Charter 
of the City and County of San Francisco authorize 
appellee City and County of San Francisco to lease 
facilities at the Airport for a definite term. 

10. The District Court erred in not deciding that 
in the fixation of the charges for the use of facilities 
at the San Francisco Airport by appellant appellee 
City and County of San Francisco acted in a prop- 
rietary and not in a governmental capacity. 

11. The District Court erred in failing to decide 
that the lease of land and facilities executed by 
appellee City and County of San Francisco and 
appellant is not a rate contract. 

12. The District Court erred in failing to decide 
that there was no intention by appellee City and 
County of San Francisco to make the rates and 
charges contained in the general schedules of rates 
and charges applicable to the charges in the lease 
between appellant and appellee City and County of 
San Francisco during the term of said lease. 

13. The District Court erred in failing to decide 
that appellee City and County of San Francisco 
intended at the time of the execution of the lease 
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by said appellee and appellant that the rates and 
charges provided in said lease would be effective and 
binding on the parties thereto for the lease term. 

14. The District Court erred in failing to decide 
that appellee City and County of San Francisco at 
the time of the adoption of the schedules of rates 
and charges for the San Francisco Airport did not 
intend that the rates and charges contained in said 
schedules should supersede the rates and charges 
provided in the lease executed by said appellee and 
appellant on October 1, 1942. 

15. The District Court erred in not deciding that 
appellee City and County of San Francisco has 
never validly regulated the charges for the use of 
Airport facilities set forth in the lease between ap- 
pellant and said appellee. 

16. The District Court erred in not deciding that 
appellant has never received notice from appellee 
City and County of San Francisco that the charges 
for the use of Airport facilities set forth in the 
lease between said appellant and said appellee were 
superseded, invalid or unreasonable. 

17. The District Court erred in not deciding that 
appellee City and County of San Francisco has 
never held a hearing concerning the validity, rea- 
sonableness or supersedure of the charges for the 
use of Airport facilities contained in the lease be- 
tween appellant and said appellee. 

18. The District Court erred in not deciding that 
appellee City and County of San Francisco has 
never made a finding concerning the reasonableness 
or validity of the charges for the use of Airport 
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facilities contained in the lease between appellant 
and said appellee. 

19. The District Court erred in not deciding that 
the general promulgation of a rate schedule by 
appellee City and County of San Francisco is not 
sufficient to supersede or invalidate specific rates 
and charges agreed to by said appellee and appel- 
lant for use of facilities at the San Francisco Air- 
port. 

20. The District Court erred in deciding that 
recovery for rates in accordance with a general rate 
schedule may be had for periods prior to the time 
that rates agreed to in a lease were brought before 
the Public Utilities Commission and regulation 
proposed. 

21. The District Court erred in deciding that 
fire protective service is a common use facility in- 
volving the provision of a public utility service for 
which a public utility rate can be charged. 

22. The District Court erred in deciding that 
appellant was obliged to pay appellee City and 
County of San Francisco $9,600 for fire protective 
service for the period January 1, 1951, through De- 
cember 31, 1954. 

23. The District Court erred in deciding that 
there is due, owing and unpaid from appellant to 
appellee City and County of San Francisco for the 
period from January 1, 1951, to and including Feb- 
ruary 28, 1954, the sum of $86,342.54 as and for 
flight departure charges. 

24. The District Court erred for all reasons 
herein set forth, severally and collectively, in not 
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making and entering a judgment herein that the 
lease exeeuted by appellant and appellee City and 
County of San Francisco is valid and binding on 
the parties thereto as to all its terms until the 
termination of said lease. 


Appellant’s Designation of Record 

Appellant hereby designates as material to the 
consideration of the appeal herein the following 
portions of the record: 

1. Complaint (ineluding exhibits). 

2. Answer to complaint and cross complaint. 

3. Answer of plaintiff and cross defendant to 
eross complaint. 

4. Request for admissions by Trans World Air- 
lines, Inc., dated March 19, 1952, and filed March 
20, 1952. 

5. Answer to request for admissions by City and 
County of San Francisco dated June 2, 1952, and 
filed June 4, 1952. 

6. Motions to strike of Trans World Airlines, 
Ine., dated September 25, 1953, and filed September 
25, 1953. 

7. Oppositions to motion to strike by City and 
County of San Francisco dated October 30, 1953, 
and filed October 30, 1953. 

8. Motions to strike by City and County of San 
Francisco dated October 30, 1953, and filed October 
30, 1953. 

9. Oppositions to motions to strike filed by Trans 
World Airlines, Inc., dated November 12, 1953, and 
filed November 12, 1953. 
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10. Proposed questions by Trans World Airlines, 
Ine., to be answered by decision dated January 8, 
1954, and filed January 8, 1954. 

11. Defendant City and County of San Fran- 
cisco’s statement of proposed questions to be an- 
swered by decision dated January 18, 1954, and filed 
January 18, 1954. 

12. Plaintiff, Trans World Airlines, Inc.’s, pro- 
posed questions to be answered by decision in reply 
to defendants’ statement of proposed questions, 
dated January 29, 1954, and filed January 29, 1954, 
and affidavit of service of said document dated 
January 29, 1954. 

13. Reporter’s transcript on the trial of the case 
and the transcript of the oral proceedings upon 
argument to the court on December 30, 1953. 

14. Stipulation re Admission of Evidence dated 
May 20, 1954, and Exhibits A and B attached 
thereto. 

15. The following exhibits of Trans World Air- 
lines, Inc., entitled: 

“No. 1J—Number of Trans World’s Airlines’ 
Schedules per Month for Period of January 1, 1952, 
through December 31, 1952”; 

“No. 2—Recapitulation of Invoices Received from 
City and County of San Francisco Covering Fire 
Protective Service” ; 

“No. 3—Recapitulation of Invoices Received from 
the City of San Francisco Covering Ramp 
Charges” ; 

“No. 4—Statement of Rentals Paid by Trans 
World Airlines during 1952 under Lease dated 
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October 1, 1942, and Charges that Would Have 
Been Payable under the Schedules of Rates and 
Charges Effective January 1, 1951”; 

“No. 5—Letter dated January 11, 1951, to Arthur 
Thompson from City and County of San Francisco 
Concerning Payment of Charges” ; 

16. The following exhibits of the City and 
County of San Francisco: 

Lease executed October 1, 1942, by and between 
City and County of San Francisco, Lessor, and 
Transcontinental & Western Air, Inec., Lessee (Tr., 
p. 126, lines 3-8) ; 

A—Trans World Airlines Actual Flight Depar- 
tures from San Francisco Airport for the Period 
of January 1, 1951, to February 28, 1954; 

B—San Francisco International Airport Rates 
and Charges Effective September 1, 1946; 

C—San Francisco International Airport Rates 
and Charges Effective January 1, 1951; 

D—Letter to A. R. Thompson of Trans World 
Airlines, Inc., dated January 11, 1951, and signed 
by Harold Messersmith and forms attached thereto; 

G—Interim Rate and Charge Report, San Fran- 
eisco Airport, March, 1951; 

Q—Call for Bids for Lease and Signed Joseph 
J. Phillips, Director of Property; 

R-1—PUC Resolution 4423, 6/2/41; 

R-2—Affidavit of publication of Res. 4423; 

R-3—PUC Resolution 4474, 6/23/41; 

R-4—Journal of Proceedings, 6/30/41 of Board 
of Supervisors; 


Tam Trans World Aurlines, Inc., vs. 
S-1—PUC Resolution 7504 and Affidavit of pub- 
lication ; 
S-2—PUC Resolution 7829, 11/25/46; 
S-3—Resolution 6106, series 1939 12/31/46; 
S-4--PUC Resolution 7899, 1/6/47; 
T-1—PUC Resolution 11093, 10/16/50; 
T-2—Affidavit of M. M. Potter; 
T-3—PUC Resolution 11182, 11/20/50; 
T-4—Resolution 10628, series of 1939, 12/20/50. 


17. Memorandum opinion and order of the Dis- 
trict Court of the United States for the Northern 
District of California, Southern Division, dated 
March 5, 1954. 


18. Proposed findings of fact and conclusions of 
law of plaintiff, Trans World Airlines, Inc., filed 
June 7, 1954. 


19. Modifications of plaintiff, Trans World Air- 
lines, Inc., to proposed judgment submitted by the 
City and County of San Francisco filed June 7, 
1954. 


20. Findings of fact and conclusions of law. 
21. Judgment. 

22. Notice of appeal. 

23. Supersedeas bond. 

24. Clerk’s certificate. 


25. The foregoing statement of points on which 
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appellant intends to rely on appeal and this desig- 
nation by appellant of parts of the record material 
to the consideration of the appeal. 


Dated: San Francisco, California, this 30th day 
of September, 1954. 


/s/ LOYD WRIGHT, 
/s/ CHARLES A. LORING, 
/s/ LOYD WRIGHT, JR.., 
/s/ EUGENE M. PRINCE, 
/s/ NOEL DYER, 
Attorneys for Plaintiff and 
Appellant 


Of Counsel: Signed Wright, Wright, Green & 
Wright; Pillsbury, Madison & Sutro. 


Acknowledgment of Service attached. 


[Endorsed]: Filed Oct. 1, 1954. Paul P. O’Brien, 
Clerk. 


SS 


[Title of U. 8. Court of Appeals and Cause. ] 


STIPULATION THAT EXHIBITS MAY BE 
CONSIDERED IN THEIR ORIGINAL 
FORM 


It is hereby stipulated by and between the parties 
hereto through their respective counsel that the ex- 
hibits of said parties designated in paragraphs 15 and 
16 of Appellant’s Designation of Portions fo Rec- 
ord Material to Appeal may be considered in their 
original form without the necessity of reproduction 
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in the record. Said exhibits consist of rate sched- 
ules, flight schedules, invoices and other documents 
which would be costly to print and which can be 
best observed in their original form. 


Dated at San Francisco, California, November 
4, 1954. 


/s/ LOYD WRIGHT, 
/s/ CHARLES A. LORING, 
/s/ LOYD WRIGHT, JR., 
/s/ EUGENE M. PRINCE, 
/s/ NOEL DYER, 
Attorneys for Plaintiff and 
Appellant 


Of counsel: Signed Wright, Wright, Green and 
Wright; Pillsbury, Madison & Sutro. 


/s/ DION R. HOLM, 
City Attorney 
/s/ THOMAS M. O’CONNOR, 
Public Utilities Counsel, 
Attorneys for Defendants and 
Appellees 


[Endorsed]: Filed Nov. 5, 1954. Paul P. O’Brien, 
Clerk. 


